
IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

--------------------------------------------- x
:

In re : Chapter 9
:

CITY OF DETROIT, MICHIGAN, : Case No. 13-53846
:

Debtor. : Hon. Steven W. Rhodes
x

MOTION FOR SUMMARY JUDGMENT PURSUANT TO FEDERAL
RULE OF BANKRUPTCY PROCEDURE 7056 SUBMITTED IN FURTHER

SUPPORT OF ITS OBJECTION TO MACOMB INTERCEPTOR DRAIN
DRAINAGE DISTRICT’S CLAIM NO. 3683
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The City of Detroit (the "City"), as the debtor in the above-captioned case,

hereby moves the Court for the entry of an order dismissing, disallowing and

expunging Macomb Interceptor Drain Drainage District’s (“MIDDD”) Claim No.

3683 in its entirety pursuant to Federal Rule of Bankruptcy Procedure 7056 and

Federal Rule of Civil Procedure 56. Summary judgment may be granted if the

pleadings, depositions, answers to interrogatories, and admissions on file, together

with the affidavits, if any, show that there is no genuine issue as to any material

fact and that the moving party is entitled to judgment as a matter of law. Gen.

Motors. Co. v. Heraud (In re Heraud), 410 B.R. 569, 578 (Bankr. E.D. Mich.

2009) (citations, alterations, and internal quotation marks omitted). As

demonstrated by the attachments to this Motion, MIDDD has failed to establish a

genuine issue of material fact and the City is entitled to judgment as a matter of

law. Pursuant to Local Rule 9014-1(g), on October 8, 2014 Counsel for the City

contacted Counsel for MIDDD seeking concurrence in the relief sought which was

not provided, thereby necessitating this Motion.

WHEREFORE, for all of the foregoing reasons, the City respectfully

requests that the Court dismiss, disallow and expunge MIDDD’s Claim No. 3683.

Dated: October 8, 2014 Respectfully submitted,

By: /s/ Stephen S. LaPlante
Jonathan S. Green (MI P33140)

13-53846-swr    Doc 7885    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 2 of 3



2

Stephen S. LaPlante (MI P48063)
Jerome R. Watson (MI P27082)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 963-6420
Facsimile: (313) 496-7500

David G. Heiman (OH 0038271)
Heather Lennox (OH 0059649)
JONES DAY
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212

ATTORNEYS FOR THE CITY OF DETROIT

23058910.1\022765-00202
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IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

--------------------------------------------- x
:

In re : Chapter 9
:

CITY OF DETROIT, MICHIGAN, : Case No. 13-53846
:

Debtor. : Hon. Steven W. Rhodes
--------------------------------------------- x

ORDER GRANTING THE CITY’S MOTION FOR SUMMARY
JUDGMENT AND DISALLOWING AND EXPUNGING MACOMB

COUNTY DRAIN DRAINAGE DISTRICT’S CLAIM NO. 3683

This matter coming before the Court on the Motion For Summary Judgment

Pursuant To Federal Rule Of Bankruptcy Procedure 7056 Submitted In Further

Support Of Its Objection To Macomb Interceptor Drain Drainage District’s Claim

No. 3683,1 filed by the City of Detroit, Michigan (the “City”); and the Court being

fully advised in the premises;

IT IS HEREBY ORDERED THAT:

1. The Motion is GRANTED.

2. Macomb Interceptor Drain Drainage District’s Claim No. 3683 is

disallowed and expunged in its entirety.

1 Capitalized terms not otherwise defined herein have the meanings given to them in the Motion.
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3. The City, the City’s claims and noticing agent and the Clerk of this

Court are authorized to take any and all actions that are necessary or appropriate to

give effect to this Order.
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EXHIBIT 2

IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

--------------------------------------------- x
:

In re : Chapter 9
:

CITY OF DETROIT, MICHIGAN, : Case No. 13-53846
:

Debtor. : Hon. Steven W. Rhodes
x

NOTICE OF OPPORTUNITY TO RESPOND TO MOTION FOR SUMMARY
JUDGMENT PURSUANT TO FEDERAL RULE OF BANKRUPTCY PROCEDURE 7056

SUBMITTED IN FURTHER SUPPORT OF ITS OBJECTION TO MACOMB
INTERCEPTOR DRAIN DRAINAGE DISTRICT’S CLAIM NO. 3683

The City of Detroit, Michigan has filed papers with the Court, asking the

Court to grant summary judgment in this matter, as described in the foregoing

Motion For Summary Judgment Pursuant To Federal Rule Of Bankruptcy

Procedure 7056 Submitted In Further Support Of Its Objection To Macomb

Interceptor Drain Drainage District’s Claim No. 3683 (“Motion”).

Your rights may be affected. You should read these papers carefully

and discuss them with your attorney, if you have one in this bankruptcy case.

(If you do not have an attorney, you may wish to consult one.)
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If you do not want the court to enter an order granting summary judgment in

this matter, or if you want the court to consider your views on the Motion, within

fourteen (14) days, you or your attorney must:

1. File with the court a written response or an answer, explaining your position

at:1

United States Bankruptcy Court
211 West Fort Street
Detroit, Michigan 48226

If you mail your response to the court for filing, you must mail it early

enough so the court will receive it on or before the date stated above. All attorneys

are required to file pleadings electronically.

You must also mail a copy to:

Jerome R. Watson
Miller, Canfield, Paddock & Stone, PLC
150 W. Jefferson, Suite 2500
Detroit, MI 48226

2. If a response or answer is timely filed and served, the clerk will schedule a

hearing on the motion and you will be served with a notice of the date, time and

location of the hearing.

1 Response or answer must comply with F. R. Civ. P. 8(b), (c) and (e)
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If you or your attorney do not take these steps, the court may decide that you

do not oppose the relief sought in the motion or objection and may enter an order

granting that relief.

Dated: October 8, 2014 Respectfully submitted,

By: /s/ Stephen S. LaPlante
Jonathan S. Green (MI P33140)
Stephen S. LaPlante (MI P48063)
Jerome R. Watson (MI P27082)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 963-6420
Facsimile: (313) 496-7500

David G. Heiman (OH 0038271)
Heather Lennox (OH 0059649)
JONES DAY
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212

ATTORNEYS FOR THE CITY OF DETROIT
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IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

--------------------------------------------- x
:

In re : Chapter 9
:

CITY OF DETROIT, MICHIGAN, : Case No. 13-53846
:

Debtor. : Hon. Steven W. Rhodes
x

DEBTOR’S BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY
JUDGMENT PURSUANT TO FEDERAL RULE OF BANKRUPTCY
PROCEDURE 7056 SUBMITTED IN FURTHER SUPPORT OF ITS
OBJECTION TO MACOMB INTERCEPTOR DRAIN DRAINAGE

DISTRICT’S CLAIM NO. 3683
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- 1 -

INTRODUCTION

The Macomb Interceptor Drain Drainage District (“MIDDD”) asserted

Claim No. 3683 against the City of Detroit (the “City” or “Debtor”) in an amount

not less than $26 million. Its claim lacks support from the facts or the law and is,

at best, speculative. As its sole support for its proof of claims and damages, it

attached a complaint against the City of Detroit filed in Macomb County Circuit

Court a few weeks before the City filed for bankruptcy (the “MIDDD Complaint”).

(Dkt. 4954-2.) MIDDD alleges damages arising out of the sale of Romeo Arm

Interceptor from the City to MIDDD, contending that the City was aware of fraud

and misrepresentation by former Mayor Kwame Kilpatrick, Victor Mercado,

Bobby Ferguson, and others relating to the repair costs of the 2004 15 Mile Road

Macomb Interceptor Collapse (“Project” or “Project costs”). The Complaint

contains four counts: (I) Fraud, Fraud in the Inducement, and Silent Fraud; (II)

Innocent Misrepresentation; (III) Breach of Contract; and (IV) Quantum

Meruit/Unjust Enrichment. (Id.)

All of the counts fail as a matter of law. First, MIDDD’s claims have been

expressly released and waived twice by unambiguous contracts. Second,

MIDDD’s Claims are barred by res judicata and collateral estoppel to the extent

that MIDDD is contending that it can recover damages for tort claims conveyed to

it by the City through the Acquisition Agreement. Judge Cleland has already ruled
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against MIDDD on this issue. Third, MIDDD’s contract claims fail as a matter of

law because MIDDD cannot establish a breach of any provision of the Acquisition

Agreement (as defined below). The provisions upon which MIDDD relies were

expressly fulfilled, do not involve duties owed by the City to MIDDD or involve

situations where MIDDD has failed to provide any evidence that they were

violated. Fourth, all of MIDDD’s fraud claims fail as a matter of law because: (a)

the MIDDD Complaint fails to state claims for fraud with particularity as required

by Federal Rule of Civil Procedure 9(b); (b) MIDDD admits that its claim is based

upon a breach of contract, and it is well settled law that a tort such as fraud cannot

be based upon a breach of contract; (c) MIDDD cannot prove the prima facie

elements of a fraud claim; (d) MIDDD’s tort claims are statutorily barred by

governmental immunity, MCL 691.1407. Fifth, MIDDD’s quasi-contract claim

fails because MIDDD admits that a contract – the Acquisition Agreement - exists.

Given the foregoing, MIDDD’s claim cannot survive summary judgment,

and Claim No. 3683 should be dismissed, disallowed and expunged.

STATEMENT OF LEGAL PROCEEDINGS

The following timeline of legal proceedings is set forth so that MIDDD’s

claims may be analyzed within the context of the legal history from which they

arise:

 The Kwame Kilpatrick Indictment Criminal Trial: On December 15,
2010, the United States filed a First Superseding Criminal Indictment against
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former Detroit Mayor Kwame Kilpatrick; Bobby W. Ferguson; Bernard
Kilpatrick; Victor M. Mercado, the former head of the City of Detroit Water
and Sewerage Department (“DWSD”); and several other persons, in United
States of America v. Kilpatrick, et al., Case No. 10-20403. (Ex. 6-1.) After
a lengthy jury trial in federal court, a jury returned a verdict of guilty against
K. Kilpatrick, Ferguson and B. Kilpatrick, on various charges. (Ex. 6-2.)

 MIDDD Federal Lawsuit: On July 18, 2011, MIDDD filed a lawsuit in the
United States District Court for the Eastern District of Michigan against
Kwame Kilpatrick, Bobby Ferguson, Victor Mercado, and various other
DWSD contractors and sub-contractors alleging claims for civil RICO,
antitrust violations, breach of contract, fraud, and other tort claims relating
to Contract No. CS-1368. Macomb Interceptor Drain Drainage District v.
Kilpatrick et. al., Case No. 2:11-cv-13101 (“MIDDD Federal Case”). (Ex.
6-3.) After numerous of the contractor/vendor defendants in that case
moved to dismiss MIDDD’s tort claims against them on the basis that
MIDDD did not have standing to assert them, the City, through DWSD,
moved to intervene as a plaintiff, asserting that the tort claims belonged to
the City. (Ex.6-4; Ex. 6-5.) On May 7, 2012, Judge Cleland issued an
Opinion and Order granting the City leave to intervene, but only as to the
tort claims related to CS-1368. (Ex. 6-6; Ex. 6-7.)1 The issue as to which
party owned the tort and federal statutory claims asserted by MIDDD was
argued by the various parties in a July 25, 2012 hearing before Judge
Cleland. (Ex. 4.) On September 17, 2012, Judge Cleland issued a 30-page
Opinion and Order (the “Cleland Opinion”) ruling that under the plain
language of the September 2, 2010 Acquisition Agreement between the City
of Detroit, MIDDD, and Macomb County (“Acquisition Agreement”), the
City had exclusive standing to pursue the tort and federal statutory claims

1 In its Intervening Complaint, the City asserted that Kwame Kilpatrick, Bobby
Ferguson, Victor Mercado, and others agreed, taking advantage of their positions
for their own benefit, to conceal – and were successful in fraudulently concealing
– their unlawful activities from disclosure to the DWSD Board and officials; the
City and City Council; and the federal judiciary, including the long-tenured federal
judge who presided over the City of Detroit Environmental Case. (Id.) The City
further asserted that its first notice of the Kilpatrick criminal conspiracy was the
filing by the federal government of the First Superseding Criminal Indictment on
December 15, 2010. (Id. at ¶117.)
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(Ex. 8.)2

 MIDDD’s State Court Lawsuit: A few weeks prior to the City’s Chapter 9
bankruptcy filing, MIDDD filed a complaint against the City in Macomb
County Circuit Court (the “MIDDD Complaint”). (MIDDD Complaint, Dkt.
4954-2.) The MIDDD Complaint contained four counts: (I) Fraud, Fraud in
the Inducement, and Silent Fraud; (II) Innocent Misrepresentation; (III)
Breach of Contract; and (IV) Quantum Meruit/Unjust Enrichment. (Id.)
Attached to the MIDDD Complaint as exhibits were the Acquisition
Agreement, Amendment No. 2 to Contract No. CS-1368, the Acquisition
Agreement Bill of Sale, the Affidavit of R. Craig Hupp, and the jury verdicts
from the criminal trial of Kwame Kilpatrick and Bobby Ferguson. (Id.) The
relief requested in the MIDDD Complaint included a request for reformation
and/or rescission of the Acquisition Agreement, and an award of damages in
an amount in excess of $26 million. (Id.) Prior to the City filing a
responsive pleading, the matter was stayed by this Court.

 MIDDD’s Claim in Bankruptcy: On or around May 5, 2014, MIDDD filed
Proof of Claim No. 3683. As “proof” of its claims and damages in the
amount of $26,000,000 it attached the MIDDD Complaint (Dkt. 4954-
2). The City filed an Objection to MIDDD’s Proof of Claim (Dkt. 4954) and
an answer and affirmative defenses to the MIDDD Complaint (Dkt. 7554).3

2 Although MIDDD argued that it was assigned all tort and federal statutory claims
pursuant to Section 2.4 of the Acquisition Agreement, Judge Cleland disagreed,
finding that the tort claims belonged to the City and ruling that various pieces of
extrinsic evidence brought by MIDDD were self-serving and barred by the parol
evidence rule. (Id. at 10-15.)
3 On June 25, 2014, after a hearing regarding MIDDD’s Rule 3018 motion, the
Court issued a minute entry permitting limited discovery and briefing before the
Court’s July 17, 2014 hearing on MIDDD’s Rule 3018 motion. Since June 25,
2014, MIDDD and the City have exchanged written discovery requests and
documents. MIDDD took depositions of the following witnesses: Ramesh Shukla,
Darryl Latimer, Bart Foster, Marc Jacobs, and Robert Walter. The City took
depositions of the following witnesses: Lyle Winn, Anthony Marrocco, William
Misterovich and R. Craig Hupp. (Exhibit 6-9, Marrocco Tr.; Exhibit 6-10, Winn
Tr.; Exhibit 6-11, Shukla Tr.) In support of the present Brief, the City incorporates
herein and attaches the Affidavits or Declarations of Mark Foster, Robert Walter,
Darryl Latimer and Mark Jacobs. (Exhibit 5-1, Foster Aff.; Exhibit 5-2, Walter
Continued on next page.
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STATEMENT OF FACTS

A. Chronology of Key Events

MIDDD’s claims must be examined within the time frame in which the

claims arose. To assist in this examination, the following chronology is set forth:

 The Romeo Arm Interceptor that is the subject of this dispute is part of the
Macomb Interceptor System and runs along Garfield Road from Clinton
River to 15 Mile Road, in Sterling Heights, Michigan, and provides
sewerage service to Macomb County residents. (Ex. 6-12.) During the
period of time that DWSD owned and operated the Interceptor, sewer rates
for Macomb County and the Clinton Oakland District were designed to
recover the “cash basis” revenue requirements associated with it so that debt
service and operating costs associated with those facilities were “passed
through” to the users. (Ex. 5-1, Foster Aff., ¶5.)

 August 22, 2004: 15 Mile Road Macomb Interceptor Collapse (Dkt. 6015-
18; Dkt. 6015-17, Jacobs Decl., ¶4; Dkt. 6015-16, Latimer Affid., ¶4.) (Ex.
6-12; Ex. 5-4, Jacobs Decl., ¶4; Ex. 5-3, Latimer Aff., ¶4, Ex. 5-2, Walter
Aff., ¶4.) It was quickly determined that the sinkhole was caused by damage
to the Romeo Arm, located beneath 15 Mile Road. (Ex. 6-12.) Within
hours, the sinkhole expanded to a depth of 30 feet and extended a distance of
approximately 245 feet in east-west direction along 15 Mile Road, requiring
immediate and emergency repairs. (Id.) (Ex. 5-4, Jacobs Decl., ¶4; Ex. 5-3,
Latimer Aff., ¶4.) DWSD quickly stabilized the sinkhole and began repair.
(Ex. 6-12; Ex. 5-4, Jacobs Decl., ¶4; Ex. 5-3, Latimer Aff., ¶4.) Inland
Waters Pollution Control, Inc. (“Inland”), a City contractor, provided an
initial estimate of $35 million and was selected as general contractor.
(MIDDD Complaint, ¶34.)

Continued from previous page.

Aff.; Exhibit 5-3, Latimer Aff.; Exhibit 5-4, Jacobs Decl.) MIDDD and the City
both filed a brief in support and in opposition to MIDDD’s Rule 3018 motion for
temporary allowance (Dkt. 6015 (City’s Brief) and Dkt. 6016/6061 (MIDDD’s
Brief). The parties also filed reply briefs (Dkt. 6093 (City’s Reply) and Dkt. 6098
(MIDDD Reply).
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 September 28, 2004: Kwame Kilpatrick issued Special Administrator Order
Number 2004-5, authorizing Victor Mercado to enter into an emergency
amendment (Amendment 2) to CS-1368 increasing the contract by $35
million and increasing the total amount of the contract to $95 Million (“CS-
1368-2”). (Ex. 5-3, Latimer Aff., ¶13).

 June 16, 2005: Again, pursuant to a Special Administrator Order issued by
Kwame Kilpatrick, Amendment No. 3 was added to CS-1368-3, which
increased the amount of CS-1368 by another $23 million, increasing the
total amount of the contract up to $118 million. (Ex. 5-3, Latimer Aff., ¶13)
The two amendments (Nos. 2 and 3) in the amounts of $35 million and $23
million, respectively, set the cost of the 15 Mile Road Repair Project at $58
million (hereinafter referred to as “the Project”). (MIDDD Complaint, ¶34;
Ex. 5-3, Latimer Aff., ¶14).4

 August 23, 2004 – March 14, 2005: 15 Mile Road Macomb Interceptor
repairs are completed (Dkt. 4954-2, ¶34.) (MIDDD Complaint, ¶34.) The
repairs for the Project soon became a hotly contested issue between Macomb
County, Oakland County, and the City.

 2005-2006: City allocates 100% of Project costs to Macomb County sewer
rates (Exhibit 6-13, Foster Tr. at 26-27.).

 March 10, 2006: Macomb County files a Petition for an injunction in Case
No. 77-711005 challenging DWSD’s allocation of Project costs to sewer

4 The original CS 1368 awarded to Inland Waters covered a variety of projects, and
the original contract plus amendments - 1, 4 and 5 - were “as needed” contracts
pertaining to only sewer lining tasks and were priced on a unit pricing system.
(Exhibit 5-3, Latimer Aff., ¶13.) These amendments did not cover the Project.
(Exhibit 5-3, Latimer Aff., ¶13.) Amendments 2 and 3 to CS 1368 covered the
cost of the Project and were “cost plus fees” contracts that were submitted because
of the change in type of work and the emergency nature of the same. The unit
pricing model simply did not apply to these amendments. (Exhibit 5-3, Latimer
Aff., ¶14.)
5 In 1977, Judge John Feikens presided over this landmark case, United States v.
City of Detroit, et al., Case No. 77-71100, which required lengthy federal oversight
over DWSD.
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rates (Case No. 77-71100, Dkt. 1900.) (Ex. 6-1.) (Ex. 6-15, Hupp Tr. at 17-
18.) As a result, the parties began to negotiate terms whereby MIDDD
would purchase the Macomb Interceptor from DWSD. (Ex. 6-16, Jacobs Tr.
at 12.) (Ex. 5-1, Foster Aff., ¶6.)

 Late summer/early fall 2006: A purported tentative agreement is reached
between Mercado and Marrocco as to cost of 15 Mile Road repairs (Ex. 6-
15, Hupp Tr. at 30-32.).

 January 16, 2007: Settlement Conference in Case No. 77-71100 held, minute
entry indicates that “[t]he parties agreed on a number and the general terms
of a release of liability on the interceptor repair numbers.” (Ex. 6-17,
Docket Sheet.).

 March 23, 2007: Judge Feikens issues Opinion and Order Denying
Macomb’s request for an injunction regarding DWSD’s allocation of repair
costs to sewer rates, ruling that Macomb was responsible for the Project
costs, scuttling the purported tentative agreement reached between the
parties (Ex. 6-15, Hupp Tr. at 30-32.) (Ex. 6-18, Misterovich Tr. at 15.) See
United States of America v. City of Detroit, 483 F. Supp. 2d. 565, 568-570
(E.D. Mich. 2007).

 Spring 2008: Court Facilitator Timothy O’Brien initiates settlement
discussions between the parties (Ex. 6-18, Misterovich Tr. at 15.).

 June 2008: Victor Mercado resigns as Director of DWSD (Ex. 6-15, Hupp
Tr. at 14-15.).

 June 2008 to May 2009: Arms-length settlement discussions continue
primarily between Craig Hupp (Macomb’s attorney), William Misterovich
(MIDDD Chief Deputy and formerly Macomb in house counsel), Mark
Jacobs (DWSD’s attorney), and Robert Walter (then City of Detroit Counsel
assigned to DWSD) (Ex. 6-18, Misterovich Tr. at 12-13, 23-24; Ex. 5-4,
Jacobs Decl., ¶10; Ex. 6-19 Walter Tr. at 84-95, 101.).

 May 12, 2009: Global Settlement Agreement Signed by the City, DWSD,
Macomb County, Oakland County, and Wayne County releasing all
outstanding disputes at the time, including disputes “related to the allocation
of repair costs related to the August 4, 2004 collapse on the Romeo Arm of
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the Macomb Interceptors at 15 Mile and Hayes . . . [and] [a]ll Disputes and
claims between the Parties related to the costs for repairs and renovation of
the interceptor sewers listed in Ex. 1 of Ex. D of this Agreement…” (Dkt.
6015-20.) (the “Global Settlement Agreement”). (Ex. 6-20; Ex. 6-9,
Marrocco Tr., pp. 16-17.) The Global Settlement Agreement was filed with
the court on May 18, 2009. (Ex. 6-20.) The Global Settlement Agreement
provided as follows:

The Parties, in complete satisfaction of the 2004 Collapse Claims,
Macomb’s claims with regard to the 2006 repairs to the Macomb
Interceptors, and the Interceptor Interest Rate claims, agree to
principal and interest rate adjustments on charges by DWSD to
Macomb in the aggregate amount of $17,050,000. These adjustments
shall be implemented as described in the Implementation Outline
attached to this Agreement as Ex. B.

(Ex. 6-20, §B.) The Global Settlement Agreement further provided as
follows:

As described in the Letter of Intent attached hereto as Ex. D, the City
intends to transfer ownership of the Interceptors from DWSD to the
Interceptor Transferees. The closing contemplated by Ex. D shall fully
resolve all claims in the Action regarding the Interceptors, including
but not limited to those regarding the condition and or need for repair
of the Interceptors, as well as such other matters as may be stated in
Ex. D.

(Id., pp. 3-4) Exhibit C to the Global Settlement Agreement indicated that
Macomb County’s pending Motion for Reconsideration at that time, which
challenged the cost of the repairs for the Project, was resolved. (Id.) The
Global Settlement resulted in the creation of MIDDD and the Oakland
Macomb Interceptor Drain Drainage District (“OMIDDD”) with the express
intent of finalizing the sale of certain DWSD assets to each entity
respectively. (Ex. 5-4, Jacobs Decl., ¶¶5-9; Ex. 5-2, Walter Aff., ¶¶5-9.)
DWSD, OMIDDD and MIDDD then negotiated two deals transferring the
appropriate assets to each new entity. (Ex. 5-1, Foster Aff., ¶7.)

 September 2, 2010: Acquisition Agreement signed, along with September 2,
2010 Settlement Agreement, between MIDDD and DWSD in which the
parties “waive[ed] and release[d] any claims with regard to . . . the cost of all
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projects and contracts shown on Schedule 3.8 to the [Acquisition
Agreement] and the calculation of all credits, charges and adjustments set
forth in that Schedule.” (Exs. 6-21, 6-22, 6-23.)

B. The Acquisition Agreement

Further detail regarding the Acquisition Agreement is necessary. After years

of negotiation and approval by DWSD and Detroit City Council, the City conveyed

to MIDDD “the Macomb System” for a purchase price that was ultimately

calculated as of June 30, 2010, as $89,996,704. (Ex. 6-21, Schedule 3.8; Ex. 5-3,

Latimer Aff. ¶8; Ex. 5-1, Foster Aff. ¶¶4, 5, 7, 13.) At the time the Acquisition

Agreement was executed, neither former Mayor Kilpatrick nor former

DWSD Director Mercado was employed with the City. (Ex. 6-24.)

The underlying premise of the Acquisition Agreement was that MIDDD

would purchase the Macomb-only portions of the sewer system by paying the

outstanding pro-rated principal as of the Closing Date on any bonded debt for

which a portion of the debt service is allocated to certain facilities (“System

Debt”), less various amounts negotiated by the parties. (Ex. 5-3, Latimer Aff. ¶9;

Ex. 5-4, Jacobs Decl. ¶9; Ex. 5-4, Jacobs Decl. ¶9; Ex. 5-1, Foster Aff. ¶7.)

The agreement called for creating Schedule 3.8, which outlined a purchase

price based on the concept of making the City whole for its investment in the

system, including recovery of all outstanding debt remaining on the system. The

agreement called for: (a) determining the book value (original cost) of all MIDDD

13-53846-swr    Doc 7885-4    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 16 of 48



- 10 -

facilities including cost of additional projects and repairs since the system’s

construction (“Original Investment”); (b) determining the total value of principal

payments that had been included in determining rates charged to applicable

MIDDD customers through FY 2009-2010; and (c) deducting (b) from (a) to

determine the “System Debt” envisioned by the agreement. (Ex. 5-1, Foster Aff.,

¶8.)

The Acquisition Agreement was negotiated and finalized after the

resignation of Victor Mercado. It is an adaptation of a previous agreement that

was negotiated by the parties over a significant amount of time. (Jacobs Decl. ¶10;

Walter Aff., ¶10.) The primary changes to the Acquisition Agreement were in

Schedule 3.8. (Ex. 5-4, Jacobs Decl. ¶10; Ex. 5-2, Walter Aff., ¶10.) Schedule 3.8

was also negotiated over a lengthy period of time through arms-length

negotiations. (Ex. 5-4, Jacobs Decl. ¶10; Ex. 5-2, Walter Aff., ¶10.) At the time of

the tentative agreement between Director Mercado and Commissioner Marrocco

(that was scuttled by the Feikens’ decision), DWSD estimated that the Macomb

System Debt would be over $116 million by the time the sale would conclude.

(Ex. 5-4, Jacobs Decl. ¶11; Ex. 5-1, Foster Aff. ¶7; Ex. 5-2, Walter Aff., ¶11.)

The assets transferred to MIDDD had initially cost Detroit $231,847,508.

(Ex. 5-1, Foster Aff., ¶¶9, 17). Macomb was given a credit of $112,355,536 for

principal payments for 2009 and $3,291,159 for principal payments made in 2010.
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(Ex. 5-1, Foster Aff., ¶¶10, 17). Therefore, the outstanding System Debt was

$116,200,813. (Id., Foster Aff., ¶¶11, 17).

Macomb did not pay $116,200,813 for the assets. The Original Investment

related to CS 1368-2 and CS-1368-3 was, for example, $60,829,019. (Id., Foster

Aff., ¶12.) As part of the negotiations, DWSD agreed to subtract $7,367,167 for

“internal costs” and $1,786,947 for interest expense and related adjustments. (Id.,

Foster Aff., ¶18.) The “Adjusted System Debt” was $107,046,704. (Id., Foster

Aff. ¶18.) Finally, Macomb insisted on additional deductions of $17,050,000 as

part of the negotiations in the Global Settlement. (Id., Foster Aff., ¶19.) Thus, the

final Purchase Price of $89,996,704 was significantly less than the $231,000,000

cost paid by DWSD for the assets, or the $116,000,000 outstanding System Debt.

(Id., Foster Aff. ¶19; Ex. 504, Jacobs Decl. ¶11; Ex. 5-1, Foster Aff. ¶13.) Of note,

is that only $54,000,000 of costs related to CS-1368-2 and CS-1368-3 (of the

nearly $61 million investment) were part of Schedule 3.8 to the Acquisition

Agreement. (Ex. 6-21, referred to as “2004 Repairs.”)

At no time prior to the signing of the Macomb Acquisition Agreement were

any representations made that the costs associated with the Project or any other

item in Schedule 3.8 were “fair and reasonable.” (Ex. 5-4, Jacobs Decl. ¶12; Ex. 5-

3, Latimer Aff. ¶10; Ex. 5-2, Walter Aff. ¶ 12; Ex. 5-1, Foster Aff. ¶¶15-16).

MIDDD never claimed that the costs were fraudulent prior to the Acquisition
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Agreement nor ever questioned its cost or asked for a reduction beyond normal

negotiations (Ex. 5-3, Latimer Aff., ¶10) and the City was unaware of excessive

charges for 2004-2005 Project costs until the December 2010 indictment. (Id.,

Latimer Aff., ¶14). The first time DWSD’s counsel heard that MIDDD was

suggesting that any portion of the Project Costs reflected in Schedule 3.8 of the

Acquisition Agreement was inaccurate, fraudulent, excessive, or even questioned,

was immediately prior MIDDD filing its complaint in the MIDDD Federal Case,

despite’s MIDDD’s ability to undertake due diligence prior to the Global

Settlement and Acquisition Agreements. (Ex. 5-4, Jacobs Decl., ¶12, 14; Ex. 5-2,

Walter Aff., ¶13).6

The Acquisition Agreement also contained and incorporated a September 2,

2010 Settlement Agreement through which the City, Macomb County, and

MIDDD waived and released any claims regarding “The cost of all projects and

contracts shown on Schedule 3.8 to the MID Agreement and the calculation of all

credits, charges and adjustments set forth in that Schedule.” (Ex. 6-22.) The

purpose of this Settlement Agreement was to resolve and release all claims

6 Given the number of concessions granted to MIDDD to the tune of tens of
millions of dollars, it is not a fact that the Macomb Acquisition Agreement would
have been ratified for a lesser amount even assuming there were overcharges, as it
is impossible to know what would have happened if MIDDD challenged the
validity of Project costs. (Ex. 5-3, Latimer Aff. ¶15; Ex. 5-2, Walter Aff. ¶16; Ex.
5-1, Foster Aff., ¶20.) The fact of the matter is that MIDDD received and the City
transferred exactly what the parties agreed to.

13-53846-swr    Doc 7885-4    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 19 of 48



- 13 -

between the parties that related in any way whatsoever to the Macomb Interceptor,

any items in the Acquisition Agreement, and/or any disputes between DWSD,

Macomb County or MIDDD. (Ex. 5-3, Latimer Aff., ¶11; Ex. 5-2, Walter Aff.,

¶15.) The Acquisition Agreement contained a merger and integration clause (Ex. 6-

21, §12.5) and a Bill of Sale. (Ex. 6-23, Bill of Sale.)7

ARGUMENT

I. Applicable Legal Standard

An objection to a claim initiates a contested matter. Pu v. Grubin (In re

Food Mgmt. Group, LLC), 484 B.R. 574, 582 (S.D.N.Y. 2012). Federal Rule of

Bankruptcy Procedure 9014(c), which governs contested matters, makes Federal

Rule of Civil Procedure 56 applicable to such matters through Federal Rule of

Bankruptcy Procedure 7056. Fed. R. Bankr. P. 7056, 9014(c). Under Rule 56,

“[s]ummary judgment is proper where there exists no genuine issue of material fact

7 The United States Attorney’s Office and Federal Bureau of Investigations
interviewed City employees prior to the First Superseding Indictment. Some of
these employees were also subpoenaed by a Grand Jury. At no time until the date
on which the First Superseding Indictment in the Kilpatrick case became public
was the City aware that there were any claims that were reasonably expected to
become the subject of litigation affecting the Macomb System or the transactions
contemplated by the Acquisition Agreement. (Exhibit 5-3, Latimer Aff., ¶¶16-18;
Exhibit 5-4, Jacobs Dec., ¶17; Exhibit 5-2, Walter Aff., ¶¶17-18). There is no
evidence that any of these interviews or testimony led anyone at DWSD or the City
to believe that there were excessive or fraudulent charges related to CS-1368-2 or
CS-1368-3. (Exhibit 5-3, Latimer Aff., ¶¶16-17; Exhibit 5-2, Walter Aff., ¶¶17-
18.) The thrust of the investigation related to the City Local Economic
Development Department (LED). (Exhibit 5-3, Latimer Aff., ¶16.)
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and the moving party is entitled to judgment as a matter of law.” First Nat’l Bank

& Trust Co. v. Brant (In re Calumet Farm, Inc.), 398 F.3d 555, 558 (6th Cir.

2005). “The central issue is ‘whether the evidence presents a sufficient

disagreement to require submission to a jury or whether it is so one-sided that one

party must prevail as a matter of law.’” Id. (quoting Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 251-52 (1986)).

Under Rule 56(c) of the Federal Rules of Civil Procedure, summary
judgment may be granted if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter of law. A
fact is material and precludes grant of summary judgment if proof of
that fact would have the effect of establishing or refuting one of the
essential elements of the cause of action or defense asserted by the
parties, and would necessarily affect the application of appropriate
principles of law to the rights and obligations of the parties. The court
must view the evidence in a light most favorable to the nonmovant as
well as draw all reasonable inferences in the nonmovant’s favor.

Gen. Motors. Co. v. Heraud (In re Heraud), 410 B.R. 569, 578 (Bankr. E.D. Mich.

2009) (citations, alterations, and internal quotation marks omitted). Federal Rule

of Procedure 56(e) allows a Court to grant summary judgment if it is appropriate.

Fed. R. Civ. P. 56(e). Thus, “[r]ule 56(e) places responsibility on the party against

whom summary judgment is sought to demonstrate that summary judgment is

improper, either by showing the existence of a material question of fact or that the

underlying substantive law does not permit such a decision.” Heraud, 410 B.R. at

578 (quoting Jones v. Asgrow Seed Co., 749 F.Supp. 832, 834 (N.D. Ohio 1990)).
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II. MIDDD’s Claim Is Barred Due To Release And Waiver

A. MIDDD’s Claim is Barred by the September 2, 2010 Settlement
Agreement

MIDDD’s alleges that the City misrepresented the value of costs for the

Project. (MIDDD Complaint, ¶¶30-41, 83-91, 93-97, 99-108, 110-115.) The

MIDDD Claim fails because MIDDD specifically released all claims related to

“[t]he cost of all projects and contracts shown on Schedule 3.8 to the MID

Agreement and the calculation of all credits, charges and adjustments set forth in

that Schedule.” (Ex. 6-22.) Schedule 3.8 to the Acquisition Agreement includes

costs incurred for the 15 Mile Road Project under Contract No. CS-1368. (Id.)

Michigan law favors settlements. Vertex Dev. LLC v. Fifth Third Bank, No.

308822, 2013 WL 85904, at *2 (Mich. App. Jan. 8, 2013). A presumption should

follow that when parties settle they intend to put to an end to their disagreements,

and if they wish to preserve disputes for the future, they will do so explicitly. The

September 2, 2010 Settlement Agreement states that it applies to “[t]he cost of all

projects and contracts shown on Schedule 3.8 to the MID Agreement and the

calculation of all credits, charges and adjustments set forth in that Schedule…”

(Ex. 6-22; 6-21, emphasis added.) “[T]here is no broader classification than the

word all.” Skotak v. Vic Tanny Int’l, Inc., 203 Mich. App. 616, 619 (1994).

MIDDD’s purported claim for overcharges is barred covered by the broad

language of the release.
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B. MIDDD’s Claim is Barred By the Global Settlement Agreement

The Global Settlement Agreement was intended to “resolve all currently

outstanding disputes pending under U.S. v. City of Detroit, et al. (Case No. 77-

71100) . . . before the U.S. District Court for the Eastern District of Michigan . . .

including, but not limited to:

(ii) All Disputes related to the allocation of repair costs related to the
August 4, 2004 collapse on the Romeo Arm of the Macomb
Interceptors at 15 Mile and Hayes (the “2004 Collapse Claims”);

(iii) All Disputes related to the interest rate charged to Macomb related to
debt service associated with the cost of repairs of the 2004 Collapse, with
subsequent repairs to the Macomb Interceptors and with the construction
of the Garfield Interceptor (the “Interceptor Interest Rate Claims”); [and]

(iv) All Disputes and claims between the Parties related to costs for
repairs and renovation of the interceptor sewers listed in Exhibit 1 of
Exhibit D of this Agreement, including any disputes and claims
between the Parties relating to the associated pump stations, meters,
appurtenant facilities, related easements, as built plans and records of
construction and operation, and all property otherwise described in
Exhibit D (collectively, the “Interceptors”).”

(Ex. 6-20, ¶1.A.(ii)-(iv).) Further, it states that “in complete satisfaction of the

2004 Collapse Claims; Interceptor Interest Rate Claims and repairs to the

Interceptor,” the parties agree to principal and interest rate adjustments on charges

by DWSD to Macomb in the aggregate amount of $17,050,000. (Id., ¶2b)

Moreover, it confirms that a closing of the future Acquisition Agreement “shall

fully resolve all claims in the Action regarding the Interceptors” (Id., ¶ 3.)

Anthony Marrocco, William Misterovich, and MIDDD’s attorney, Craig
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Hupp, admit that the Global Settlement Agreement waived all of the claims related

to the Project and its costs. (Ex. 6-15, Hupp Tr. at 50; Ex. 6-18, Misterovich Tr. at

18, 23-24, 30-32; Ex. 6-9, Marrocco Tr. at 16-17, 22 (“it settled everything”)).

Hupp, MIDDD’s attorney, also testified that the Global Settlement Agreement and

the 2010 Settlement and Release Agreement released any claims related to the

costs of the repairs of the Project. (Ex. 6-15, Hupp Tr. at 18, 23, 24, 54.)

MIDDD’s claims are barred.

III. MIDDD’s Claim Is Barred by Res Judicata and Collateral Estoppel

A. MIDDD’s Claim Is Barred by Res Judicata

“[R]es judicata bars the same parties from relitigating issues that either were

actually litigated or that could have been raised in an earlier action.” Marks v.

Bank of America, No. 13-12060, 2014 WL 700478, at *3 (E.D. Mich. Feb. 24,

2014). Res judicata extinguishes “all rights of the plaintiff to remedies against the

defendant with respect to all or any part of the transaction, or series of connected

transactions, out of which the action arose.” G. Res., Inc. v. Shelby Ins. Co., 84

F.3d 211, 215 (6th Cir. 1996). To the extent that MIDDD is contending that it can

recover damages for tort claims conveyed to it by the City through the Acquisition

Agreement, the Cleland Opinion bars the MIDDD Claim. Pertinent to the identity

of the causes of action, Judge Cleland stated:

The claims arise from Defendants’ involvement in the 2004-2005
repair of a collapsed sewer interceptor at 15 Mile Road in Sterling
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Heights, Michigan, (hereafter, the “15 Mile Interceptor Repair
Project” or “Project”). Macomb Interceptor avers that Defendant
Kwame Kilpatrick, then the Mayor of the City of Detroit, along with
various City of Detroit officials conspired with the principal
contractor overseeing the 15 Mile Interceptor Repair Project,
Defendant Inland Waters Pollution Control, Inc., and numerous
subcontractors to “overcharge the Detroit Water and Sewerage
Department . . . for time, labor and materials to stabilize and repair a
sewer collapse at 15 Mile Road.” Macomb Interceptor further alleges
that the misconduct was part of a widespread corruption scheme
during Defendant Kwame Kilpatrick’s tenure as Mayor of Detroit.
*********

Macomb Interceptor argues that the following two alleged injuries
maintain its federal claims: (1) paying an inflated price for the
Macomb System as a result of 15 Mile Interceptor Repair Project’s
cost overruns caused by Concurring Defendants’ actions and (2)
paying higher system usage charges during the time between the 15
Mile Interceptor Repair Project and the execution of the Acquisition
Agreement.

(Ex. 6-8, at 2, 16.)

It is clear that the same transactions and the same damages were at issue in

the MIDDD Federal Case where it asserted standing by virtue of an alleged

assignment of rights under the Acquisition Agreement – the very same contract

MIDDD now relies on to support its breach of contract claim against the City. (See

Ex. 6-8, at 6-16; MIDDD Complaint, ¶¶ 98-108.)

The identities of the parties are the same as well. While the City was an

intervening plaintiff in the MIDDD case, undoubtedly, the City was adverse to

MIDDD in that case. The City argued that MIDDD lacked legal standing to assert

tort and federal statutory claims pertaining to the Macomb Interceptor System and
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argued in support of the contractor defendants’ motion for summary judgment, in

opposition to MIDDD’s claim – making the parties adverse. (Ex. 6-8, at 3-4.)

What matters for res judicata purposes is whether the City and MIDDD were

adverse, even if they are co-parties. Edelman v. McMullin Orchards, 32 B.R. 783,

785 (Bankr. W.D. Mich. 1983). The Cleland Opinion was a final resolution of the

issue of MIDDD’s right and standing to bring tort and federal statutory claims

relating to the alleged overcharges. MIDDD’s claims could have and should have

been raised in the MIDDD Case. MIDDD did not do so.

B. MIDDD’s Claim Is Barred By Issue Preclusion

Collateral estoppel – i.e., issue preclusion – also bars MIDDD from

relitigating any issue that another court has actually and necessarily determined

against MIDDD when issuing a final decision. Central Transp., Inc. v. Four Phase

Sys., 936 F.2d 256, 260 (6th Cir. 1991). “[S]ummary judgment is recognized as a

final judgment for the purpose of issue preclusion.” National Satellite Sports,

Inc. v. Eliadis, Inc., 253 F.3d 900, 910 (6th Cir. 2001). The same is true under

Michigan law. Roskam Baking Co. v. Lanham Mach. Co., 288 F.3d 895, 905 (6th

Cir. 2002) (“[I]t is clear Michigan law permits preclusion of issues decided by a

judge as part of a summary disposition.”). Judge Cleland’s ruling that the City

owned all tort claims relating to the 15 Mile Road Sewer Project based on the

unambiguous contractual language in the Acquisition Agreement (Ex. 6-8 at 10-
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15.) precludes MIDDD from protesting any of the findings of the Cleland Opinion

in a different forum.

IV. MIDDD’s Breach of Contract Claim Fails as a Matter of Law

A. MIDDD’s Complaint Does Not Establish a Breach of Any
Provision of the Acquisition Agreement

In Count III of the MIDDD Complaint, MIDDD asserts a general claim for

breach of the Acquisition Agreement. It is difficult to argue against MIDDD’s

vague and scattered claims without reviewing each of the relevant complaint

paragraphs in turn to demonstrate how the City did not breach the Acquisition

Agreement.

 First, MIDDD alleges that the City breached Section 2.4 of the Acquisition
Agreement, which states that “Detroit shall assign to the [MIDDD] all of its
rights under all contracts, warranties and guarantees that apply to services or
goods related to the Macomb System.” (MIDDD Complaint, ¶100(a).) MIDDD
makes a similar allegation regarding Section 2.9(b)(8) of the Acquisition
Agreement, which states that the City is to provide “[a]n assignment of all
rights under any contracts, warranties or guarantees that apply to services or
goods related to the facilities comprising the Macomb System….”
(Complaint, ¶100(d).) MIDDD fails to allege any actions by the City in breach
of Sections 2.4 or 2.9(b)(8) of the Acquisition Agreement so this claim is
moot. It is presumed, however, that MIDDD will claim these provisions of the
Acquisition Agreement were breached (1) when the City did not transfer tort
and federal statutory claims to MIDDD in connection with the Acquisition
Agreement; or (2) when the City intervened in the MIDDD Federal Case to
assert its rights to the tort and federal statutory claims. As to the first point, the
affidavit of R. Craig Hupp, relied upon by MIDDD, indicates that the City’s
right to assert tort and federal statutory claims was not considered or discussed
during negotiations of the Acquisition Agreement. (Dkt. 4954-2, Pg. ID 88,
Affidavit of R. Craig Hupp, ¶13.) As to the second point, Judge Cleland ruled
that the incorporation of the Acquisition Agreement expressly limits the
assignment of “all of its rights.” As such, the City did not breach the
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Acquisition Agreement by intervening in the MIDD Federal Claim to assert its
rights. (Ex. 6-8, at 11.)

 Second, MIDDD alleges that the City breached Section 2.6(b) of the
Acquisition Agreement, which states that “Detroit shall in no way retain, the
obligation to pay, discharge, perform or defend, as applicable and when due,
any and all of the Assumed Liabilities.” (Complaint, ¶100(b).) “Assumed
Liabilities” is specifically defined as “any and all Liabilities excluding: (i)
the retained Liabilities, and (ii) Claims by and among any or all of Detroit,
the District, Macomb County or Oakland County and the [MIDDD].” (Ex. 6-
21, §1.3.) There is nothing in this paragraph that sets forth any duty owed by
the City – only MIDDD can breach this provision because it defines the
liabilities that MIDDD assumed.

 Third, MIDDD alleges that the City breached Section 2.9(b)(4) of the
Acquisition Agreement, which states that the City must deliver to MIDDD
“[a]n executed assignment of all of the Macomb System that is intangible
personal property in form and substance satisfactory to [MIDDD] and its
counsel and executed by Detroit.” (MIDDD Complaint, ¶100(c).) A Bill of
Sale was executed, which identified and transferred certain intangible
personal property. (Ex. 6-23, attachment B.) MIDDD signed off on the deal.

 Fourth, MIDDD alleges that the City breached Paragraph 2.9(b)(9) of the
Acquisition Agreement requiring the City to provide a certificate as to the
accuracy of its representations and warrantees in the Acquisition Agreement
and as to its compliance with covenants and obligations to be complied with
at or before closing. (MIDDD Complaint, ¶¶100(e)-(f).) MIDDD fails to
allege that the certificate was not provided, and does not state what
provision, if any, of the certificate was breached by the City.

 Fifth, MIDDD alleges that the City breached Section 3.3 of the Acquisition
Agreement (MIDDD Complaint, ¶100(h).) but fails to allege any facts
suggesting a violation of the Charter, ordinances, or any other applicable law
in the “execution, delivery and performance by Detroit” of the Acquisition
Agreement. This provision is a promise that the execution, delivery, and
performance of the Acquisition Agreement does not conflict with any law,
and MIDDD has not alleged that the Acquisition Agreement violated the law.

 Sixth, MIDDD alleges that the City breached Section 3.7 of the Acquisition
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Agreement. (MIDDD Complaint, ¶100(g).) MIDDD has failed to allege or
identify an “action, suit or proceeding threatened against or effecting Detroit”
pending at the time the Acquisition Agreement was signed, in which there
was “a reasonable possibility of an adverse decision which could have a
material adverse effect upon the ability of Detroit to perform its obligations
under the Agreement or which . . . questions the validity of the Agreement.”
At best, the only action, suit, or proceeding which MIDDD may claim was
not disclosed by Detroit was the Kilpatrick criminal case, the first notice of
which came with the filing of the First Superseding Criminal Indictment on
December 15, 2010. Regardless, that matter did not have a materially adverse
effect upon the ability of the City to perform its obligations under the
Acquisition Agreement, nor did it question the validity of it.

 Seventh, MIDDD alleges that the City breached Section 3.8, which “sets forth
all System Debt….” (MIDDD Complaint, ¶100(h).) It is undisputed that
Schedule 3.8 of the Acquisition Agreement sets forth the agreed upon
“System Debt.” That MIDDD now disagrees with the amount of the System
Debt, although it did not do so at the time Schedule 3.8 was agreed upon by
the parties, does not afford a basis for a breach of that provision. Schedule
3.8 merely lays out what the parties agreed the system debt was as of June 30,
2013 – there is no way to “breach” it.

 Eighth, MIDDD alleges that the City breached Section 5.3, which states that
“Detroit shall promptly inform the Macomb County and [MIDDD] in writing
of any Claims of which Detroit is or becomes aware of that are or might
reasonably be expected to become the subject of litigation affecting the
Macomb System or the transactions contemplated by this Agreement.”
(MIDDD Complaint, ¶100(i).) (emphasis added). The plain language of
Section 1.6 makes clear that a “Claim” that must be disclosed by the City is
only an investigation or litigation to which Detroit, Macomb County, or
MIDDD “may become legally and/or contractually obligated to defend against .
. . which are related in any way to the Macomb System.” (Ex. 6-21, §1.6.) The
Kilpatrick criminal case does not constitute a “Claim” because it did not
involve any matter in which Detroit, Macomb County, or MIDDD could
become legally or contractually obligated to defend against. It was a criminal
matter brought by the United States. In addition, the City did not receive notice
of the Kilpatrick criminal case until the filing of the First Superseding
Indictment on December 15, 2010.
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 Ninth, MIDDD alleges the City breached Section 5.4, which provides that the
City shall inform MIDDD if it “becomes aware that any representation or
warranty made by Detroit in [the Acquisition Agreement] has ceased to be
accurate or if Detroit becomes aware of the occurrence of any breach of any
covenant or other agreement required by [the Acquisition Agreement].”
(MIDDD Complaint, ¶100(j).) To the extent the filing of the First
Superseding Indictment in the Kilpatrick criminal case forms the basis for
MIDDD’s claim for breach of Section 5.4, no breach occurred on
September 2, 2010, as the filing of the First Superseding Indictment became
public knowledge on the date of its filing. Further, MIDDD has not identified
the alleged representation or breach upon which it relies.

 Finally, MIDDD alleges that the City breached Section 8.1 of the Acquisition
Agreement, which states that the City’s representations and warranties in the
Acquisition Agreement were “true and correct.” (MIDDD Complaint,
¶100(k).) Again, MIDDD has not identified a single representation or
warranty made in the Acquisition Agreement that was untrue.

Given the foregoing, MIDDD’s contract claim should be dismissed outright.

B. MIDDD Cannot Rely on Parol Evidence to Prove Its Breach of
Contract Claim

It is expected that MIDDD will rely upon parol evidence (i.e. evidence from

outside the four corners of the Acquisition Agreement and the Global Settlement

Agreement) to form the basis of its breach of contract claim – despite the fact that

the Acquisition Agreement and Global Settlement Agreement both contain a

merger and integration clause. (Dkt. 6061 at 28-30.). In reality, MIDDD’s claim is

nothing but a thinly veiled attempt to have the Court re-write and enforce an

entirely different contract using parol evidence.

MIDDD has not identified any ambiguous portion of the Acquisition
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Agreement that would require the use of parol evidence to aid in its interpretation.

The plain language of each of the provisions outlined by MIDDD demonstrates

that they were not breached. MIDDD readily admits that, in general, parol

evidence is not permitted to alter or vary the terms of a contract. Salzman v.

Maldaver, 315 Mich. 403, 413 (1946).8 MIDDD further admits that it is seeking to

introduce parol evidence regarding purported representations made by Mercado to

MIDDD. (Dkt. 6061 at 28.) Specifically, MIDDD’s entire argument is based on

its allegation that while the Acquisition Agreement contains a detailed calculation

of the purchase price for the Macomb Interceptor System based on a calculation of

“System Debt,” that the real agreement was that MIDDD would pay a “fair” and

“reasonable” amount for the 15 Mile Road repairs. This would constitute a

different agreement.

Parol evidence of contract negotiations, or of prior or contemporaneous

8 Parol evidence is not admissible to prove the terms of an unambiguous contract.
“Parol evidence of contract negotiations, or of prior or contemporaneous
agreements that contradict or vary the written contract, is not admissible to vary
the terms of a contract which is clear and unambiguous.” Schmude Oil Co. v.
Omar Operating Co., 184 Mich. App. 574, 580 (1990). Behind “nearly every
written instrument lies a parol agreement, merged therein.” Lee State Bank v.
McElheny, 227 Mich. 322, 327 (1924). “The practical justification for the rule lies
in the stability that it gives to written contracts; for otherwise either party might
avoid his obligation by testifying that a contemporaneous oral agreement released
him from the duties that he had simultaneously assumed in writing.” 4 Williston,
Contracts, § 631. Only when a contract is ambiguous may the court consider
extrinsic evidence. See Klapp v. United Ins. Group Agency, Inc., 468 Mich. 459,
469 (2003).

13-53846-swr    Doc 7885-4    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 31 of 48



- 25 -

agreements that contradict or vary the written contract, are not admissible to vary

the terms of a contract. UAW–GM Human Resource Ctr. v. KSL Recreation Corp.,

228 Mich. App. 486, 492 (1998). Merger clauses, such as those MIDDD admits it

agreed to, prevent one party to a contract from introducing parol evidence to prove

an agreement other than the one actually signed. Kamalnath v. Mercy Memorial

Hosp. Corp., 194 Mich.App. 543, 554-555 (1992) (“The reasoning behind [the

parol evidence rule] is clear: a party may not complain that they relied on oral

promises regarding additional or contrary contract terms when there is written

proof, signed by both parties, to the contrary.”) MIDDD cannot use any prior

alleged representations made by Mercado to vary the terms of the Acquisition

Agreement and Global Settlement Agreement.

The Acquisition Agreement’s integration clause states that the agreement

“constitutes the sole understanding of the parties hereto with respect to the matters

provided for herein and supersedes any previous agreements and understandings

between the Parties with respect to the subject matter hereof.” (Ex. 6-21, §12.5.)

The merger and integration clauses from these agreements nullify “all prior and

contemporaneous agreements, understandings, representations and warranties”

made by a party. Hamade v. Sunoco, Inc. (R&M), 271 Mich. App. 145, 171

(2006). Because any pre-contractual statements were “collateral agreements or

understandings between two parties that [were] not expressed in a written
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contract,” they are “eviscerated by [the] merger clause[.]” Barclae v. Zarb, 300

Mich. App. 455, 481 (2013).9

In its brief in support of its Rule 3018(a) Motion, MIDDD sought to avoid

the parol evidence rule, relying on Barclae v. Zarb, 300 Mich. App. 455 (2013)

and Abbo v. Wireless Toyz Franchise, LLC, No. 304185, 2014 WL 1978185 (Mich.

App. May 13, 2014), claiming that the purported representations of Mercado are

not being used to vary the terms of the contract, but instead, are representations of

fact which support its fraud claim. (Dkt. 6061 at p. 29) MIDDD’s argument fails

for three reasons:

 First, MIDDD cannot rely on extraneous statements because the purported
representations are covered by the express terms of the Global Settlement
Agreement. In Barclae, the Court of Appeals held that a merger clause
undermines this kind of reliance on extraneous statements, when they relate to
matters covered by the contract. Barclae, 300 Mich. App. at 481. “The
reasoning behind this is clear, one should not be heard to complain that they
relied on oral promises regarding additional or contrary terms when there is
written proof signed by both parties, to the contrary.” Star Ins. Co. v. United
Commercial Ins. Agency, Inc., 392 F. Supp. 2d 927, 930 (E.D. Mich. 2005).
Here, MIDDD admits that the Global Settlement Agreement contains a

9 MIDDD’s various fraud allegations do not change the fact that the integration
clause is binding, and that MIDDD cannot rely on any statement made outside of
the four corners of the Acquisition Agreement. In UAW-GM Human Resource
Center v. KSL Recreation Corp., the court held that “the only fraud that could
vitiate the contract is fraud that would invalidate the merger clause itself, i.e., fraud
relating to the merger clause or fraud that invalidates the entire contract including
the merger clause.” Id. Here, as in UAW-GM, MIDDD made no allegations of
fraud that would invalidate the contract or the merger clause itself. The written
agreement is detailed and complete on its face, (see 3 Corbin, Contracts, § 57), and
its words are unambiguous. The integration clause is not void.
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provision resolving “[a]ll Disputes and claims between the Parties related to
costs for repairs and renovation of the interceptor sewers…” (Ex. 6-20.) The
alleged representations are covered by the Global Settlement Agreement.

 Second, MIDDD cannot prevail because MIDDD’s reliance on the purported
representations by Mercado was not reasonable. The alleged statements of
Mercado were made years before the Acquisition Agreement was signed and
Mercado was not involved in the negotiations of the Acquisition Agreement as
he left DWSD over two years before it was executed. Any reliance on
Mercado’s alleged statement about the reasonableness of the repair costs was
unreasonable because the Global Settlement Agreement expressly resolved any
repair cost claims and the two Macomb attorneys negotiating the agreement
should have known that any repair cost disputes could not be raised later.

 Third, the merger and integration clause contained in the Global Settlement
Agreement expressly covers all pre-contractual representations. MIDDD’s
reliance on Abbo v. Wireless Toyz Franchise, LLC, No. 304185, 2014 WL
1978185 (Mich. App. May 13, 2014) is completely misplaced. In Abbo, the
court noted that the merger clause at issue did not make reference to prior
“representations” or “inducements,” and enforced the plain language of the
contract. Id. at *6. Here, the Global Settlement Agreement merger clause
states that:

This Agreement, and the Exhibits, contains the entire agreement
between the Parties with regard to the matters addressed in this
Agreement. No Party has made any representations except those
expressly set forth in this Agreement, and no rights or remedies are, or
shall be, acquired by any Party by implication or otherwise unless
expressly set forth in this Agreement.

(6-20, §9(B).) The Global Settlement Agreement resolved “(ii) [a]ll Disputes
related to the allocation of repair costs related to the August 15, 2004 collapse
on the Romeo Arm of the Macomb Interceptors at 15 Mile and Hayes . . . [and]
(iv) [a]ll Disputes and claims between the Parties related to costs for repairs and
renovation of the interceptor sewers listed in Exhibit 1 of Exhibit D of this
Agreement…” (Id., §1.) Thus, unlike Abbo, the merger clause at issue
expressly disclaimed all representations except those set forth in the Global
Settlement Agreement, and the Global Settlement Agreement expressly dealt
with any claims pertaining to the costs for the repairs.
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For all these reasons, MIDDD cannot rely on parol evidence to support its

claim.

V. MIDDD’s Fraud Claims Fail as a Matter of Law

A. MIDDD Has Failed to Plead Fraud with Particularity as Required
by Federal Rule of Civil Procedure 9(b)

The MIDDD Complaint asserts two fraud claims: fraud/fraud in the

inducement/silent fraud (Count I) and innocent misrepresentation (Count II). The

Federal Rules of Civil Procedure provide heightened pleading requirements for

claims of fraud. Fed. R. Civ. P. 9(b). To meet the heightened standards of Rule

9(b), a plaintiff must “(1) specify the statements that the plaintiff contends were

fraudulent, (2) identify the speaker, (3) state where and when the statements were

made, and (4) explain why the statements were fraudulent.” Frank v. Dana Corp.,

547 F.3d 564, 569-70 (6th Cir. 2008). “A plaintiff, at a minimum, must allege the

time, place, and content of the alleged misrepresentation on which he or she relied;

the fraudulent scheme; the fraudulent intent of the defendants; and the injury

resulting from the fraud.” U.S. ex rel. Bledsoe v. Comm. Health Sys., Inc., 501

F.3d 493, 504 (6th Cir. 2007); Coffey v. Foamex L.P., 2 F.3d 157, 161-62 (6th Cir.

1993) (allegations must support an inference that they were knowingly made).

The MIDDD Complaint does not allege any specific misrepresentations by

the City; and thus does not satisfy the “minimum” requirement in fraud cases that

it “allege the time, place, and content of the alleged misrepresentation on which [it]
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relied.” Bledsoe, 501 F.3d at 504. At best, MIDDD alleges that the City (without

specifying who, what or when), made (1) misrepresentations with respect to

whether “all” of Detroit’s tangible and intangible rights, including the right to

assert “any and all” claims regarding the Project were being acquired by Plaintiff,

(2) that its public officials abided by all state, federal and local laws a regulations,

and (3) that no claims existed regarding the Macomb system. (MIDDD Complaint,

¶¶83, 84, 94, 95.) MIDDD’s threadbare, non-specific allegations are plainly

insufficient to meet the particularity requirements of Rule 9(b).

B. Alternatively, even if MIDDD Had Sufficiently Stated a Claim for
Fraud, MIDDD’s Fraud Claims Fail as a Matter of Law

i. A Tort Claim Cannot Be Based on a Breach of Contract

In Count I and II of the MIDDD Complaint, MIDDD pleads fraud, innocent

misrepresentation and silent fraud. These are tort claims under Michigan law –

and common sense dictates that “it is no tort to breach [or not perform] a contract.”

Battista v. Lebanon Trotting Assoc., 538 F.2d 111, 117 (6th Cir. 1976); Fultz v.

Union-Commerce Assocs., 470 Mich. 460, 466 (2004). Misrepresentations relating

to the performance of a contract do not give rise to an independent cause of action

in tort. Huron Tool & Engineering Co. v. Precision Consulting Servs., Inc., 209

Mich. App 365, 373 (1995). As such, a party may bring a tort claim (such as fraud)

against another party with whom it has a contract only when it alleges the

“violation of a legal duty separate and distinct from the contractual obligation and
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when the fraud is extraneous to the contract that causes a harm distinct from the

harm caused by a breach of the contract. Fultz, 470 Mich. at 466; Rinaldo’s

Constr. Corp. v. Michigan Bell Telephone Co., 454 Mich. 65, 83 (1997) (“the

threshold inquiry is whether the plaintiff alleges violation of a legal duty separate

and distinct from the contractual obligation”). No cognizable cause of action in tort

exists when the plaintiff fails to allege violation of an independent duty. Appleway

Equipment Leasing, Inc. v. River City Equipment Sales, Inc., No. 307784, 2012

WL 6177067, at *2 (Mich.App. 2012).

Here, MIDDD’s “fraud” claims are plainly based on an alleged breach of the

Acquisition Agreement – they are not extraneous to, nor independent of it.

MIDDD’s fraud claims are merely restatements of their claims for breach of

contract: the subject matter of the allegedly fraudulent statements outlined in the

complaint relate to alleged breaches of Sections 3.7, 3.8, 5.3, 5.4, and 8.1 of the

Acquisition Agreement. (MIDDD Complaint, ¶¶83, 84, 94, 95; Exhibit 20, §3.7,

3.8, 5.3, 5.4, 8.1.) MIDDD even acknowledges that the subject of its fraud claims

are covered by the Acquisition Agreement: it re-pleads all of its fraud claims as

breaches of the Acquisition Agreement. (MIDDD Complaint, ¶¶100-101.)

MIDDD’s counsel admits that while MIDDD alleges a variety of fraud claims –

ultimately “the claim here is pled for revision, reformation, in addition to damages,

and for that reason it would be a contract claim as opposed to the traditional
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tort [fraud] claim that is barred by governmental immunity” (Ex. 6-25,

July 17, 2014 Hearing Transcript, p. 28) (emphasis added).

ii. MIDDD Cannot Prove A Prima Facie Claim of Fraud,
Fraudulent Inducement, or Innocent Misrepresentation

1. MIDDD’s Fraud Claims Fail

A plaintiff alleging fraud must prove that: “(1) the defendant made a

material representation; (2) the representation was false; (3) when the defendant

made the representation, the defendant knew that it was false, or made it

recklessly, without knowledge of its truth as a positive assertion; (4) the defendant

made the representation with the intention that the plaintiff would act upon it; (5)

the plaintiff acted in reliance upon it; and (6) the plaintiff suffered damage.”

M&D, Inc. v. W.B. McConkey, 231 Mich. App. 22, 27 (Mich. App. 1998).

MIDDD cannot prove these elements.

First, MIDDD cannot establish the necessary element of reliance for any

fraud claims that are based upon pre-agreement statements because they expressly

and affirmatively stated in the Acquisition Agreement that the only representations

that were made by the City were those in the Acquisition Agreement and that there

are no others. (Ex. 6-21, Article III.) MIDDD confirmed that the Acquisition

Agreement represented the entire understanding of the parties, and that Article III

of the Agreement represented the only representations made by Detroit. That

acknowledgment precludes MIDDD from establishing that it, in fact, relied upon
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any pre-contractual understandings as to the value of the property purchased by

MIDDD. See Federated Capital Servs. v. Dextours, Inc., No. 228208, 2002 WL

868273, *1 (Mich. App. 2002).

Second, even if MIDDD could establish that it, in fact, relied upon the

allegedly fraudulent pre-Agreement statements, it could not establish that such

reliance was reasonable under Michigan law. Indeed, the language in the

Agreement “directly and explicitly makes reliance on [alleged pre-Agreement]

statements unreasonable.” Whitesell Corp. v. Whirlpool Corp., No. 1:05-CV-679,

2009 WL 3270265, at *4 (W.D. Mich. 2009); see also Federated Capital, 2002

WL 868273 at *1. The Acquisition Agreement is fully enforceable against

MIDDD—and thus precludes a finding of reasonable reliance—because MIDDD is

a “sophisticated” entity which enlisted sophisticated counsel in drafting the

Agreement. See Whitesell, 2009 WL 3270265 at *4 (listing criteria for

enforceability of no-reliance clauses).

Despite these obvious facts, MIDDD, claiming that the City made fraudulent

misrepresentations regarding the Acquisition Agreement related to the purchase

price of the Acquisition Agreement, relies on: (1) the testimony and affidavits of

MIDDD witnesses regarding representations made to it during negotiations and/or

prior to closing the Acquisition Agreement; (2) testimony of City witnesses that

purport to demonstrate the “actual knowledge” of City witnesses when the
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Acquisition Agreement was signed; (3) the alleged fact that top ranking officials

were at the head of the criminal enterprise affecting the Project and pled guilty and

that other individuals were interviewed by the United States Attorney and/or the

FBI; and (4) the fact that the City should have provided information pursuant to the

“due diligence reports.” These factors are irrelevant as a matter of law for the

following reasons:

 First, the MIDDD witnesses admit that the City never made any representations
regarding the reasonableness of any amounts included in the Acquisition
Agreement and Anthony Marrocco’s testimony and affidavit are contradictory.
There were five people principally involved in negotiating the Acquisition
Agreement: Misterovich and Hupp for MIDDD, and Jacobs, Walter and Foster
for the City. (see, Ex. 6-16, Jacobs Tr., p. 12-13; Ex. 6-18, Misterovich Tr., pp.
12-13, 23-24.). Marrocco was not involved. (Ex. 6-9, Marrocco Tr. at 23-24,
29, 32-33.). Misterovich and Hupp admitted that there were never any
representations regarding the reasonableness or propriety of the Project costs.
(Ex. 6-15, Hupp Tr. at 34, 49; Ex. 6-18, Misterovich Tr. at 20-21, 24-25).10 As
such, the five individuals actually negotiating the Acquisition Agreement all
testified that there were no such representations made. (Id.; see also Ex. 5-4,
Jacobs Decl. ¶12; Ex. 5-3, Latimer Aff. ¶10; Ex. 5-4, Walter Aff. ¶ 12; Ex. 5-1,
Foster Aff. ¶¶15-16)).11 Furthermore, MIDDD witnesses admit that Director
Victor Mercado left DWSD in June 2008 and was not even present for the
finalization of the Global Settlement Agreement or the Acquisition Agreement,
including the Project costs included in Schedule 3.8. (Ex. 6-15, Hupp Tr. at 14-
15). Anthony Marrocco testified that the only person who ever made

10 MIDDD repeatedly refers to the Project as “emergency” in quotation marks,
suggesting that the Project was not an emergency that threatened the health and
safety of the public. This was refuted by several witnesses. (Ex. 6-19, Walter Tr.
at 44, 46; Ex. 6-10, Winn Tr. at 12, 57; Ex. 6-11, Shukla Tr. at 25.)
11 Hupp also testified that there were a lot of compromises on a lot of different
issues to arrive at an agreeable number – this was only one. (Ex. 6-15, Hupp Tr. at
47).
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representations regarding the reasonableness of the Project costs was Victor
Mercado. (Ex. 6-9, Marrocco Tr at 49.) Thus, the crux of MIDDD’s claim is
its reliance upon statements allegedly made by a former employee of the City
who was not part of the negotiation team and who allegedly made the
statements years before the date of the Acquisition Agreement.12 Even if
Mercado had made such a representation, which the City denies, MIDDD’s
argument that it relied on the City’s alleged representations is further belied by
the fact that Macomb County (and specifically, Anthony Marrocco) had a
representative who was at the 15 Mile Road repair site daily, and was “keeping
an eye” on the project and making “sure it was moving along.” (Ex. 6-9,
Marrocco Tr. at 72-73). As such, MIDDD’s reliance is not reasonable. Beyond
these facts, the testimony and affidavits of Marrocco and Misterovich contradict
themselves and one another as demonstrated clearly in Dkt. 6093 (City’s Reply
Brief).

 Second, MIDDD’s claims as to the knowledge of City witnesses grossly
mischaracterize the record.13 There is no evidence that the investigation by the
federal government, including City employee interviews and Grand Jury
testimony, led anyone at DWSD or the City to believe that there were excessive
or fraudulent charges related to CS-1368-2 or CS-1368-3. (Ex. 5-3, Latimer
Aff., ¶¶16-17; Ex. 5-2, Walter Aff., ¶¶17-18.) The thrust of the investigation
seemed to be on the City Local Economic Development Department (LED), not
DWSD. (Ex. 5-3, Latimer Aff., ¶16.)14 Robert Walter also testified that the

12 Furthermore, to the extent the City relies on Section 1.10 of the Acquisition
Agreement, which defines “Detroit’s Knowledge” to include the knowledge of the
DWSD “Director”, Victor Mercado had left the City over two years prior to the
signing of the Acquisition Agreement.
13 In some cases, MIDDD purports to state what Corporation Counsel Mr. Ed
Keelean knew or should have known without any record citation; there is no record
because MIDDD elected not to depose him after the City produced him pursuant
their request.

Further, to the extent that MIDDD argues that these individuals constituted those
who defined “Detroit’s Knowledge” in Section 1.10 of the Acquisition Agreement,
MIDDD conflates its breach of contract claim with its fraud claim. Dkt. 6015,
Section V.B.i, pp. 38-40.
14 In their affidavits, City Witnesses testified as follows:

 At no time prior to the signing of the Macomb Acquisition Agreement were any
Continued on next page.
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only item ever discussed with him was the City’s contracting procedures. (Ex.
5-2, Walter Aff., ¶17). In support of their Rule 3018 Motion (Dkt. 6061),
MIDDD severely mischaracterizes the deposition testimony of Darryl Latimer,
Mark Jacobs and Bob Walter as outlined in Dkt. 6093 (City’s Reply Brief).

 Third, the Mercado guilty plea and Kilpatrick’s conviction do not establish that
the City defrauded MIDDD. These were high ranking officials who used their
power to conceal their criminal activities. Even if the City knew about portions
of the alleged criminal conspiracy prior to the First Superseding Indictment and
conclusion of the Acquisition Agreement, there is no evidence that such
knowledge translated into knowledge that there were overcharges or fraud
related to CS-1368 or the Project. (Ex. 5-3, Latimer Aff., ¶¶16-18; Ex. 5-4,
Jacobs Decl., ¶17; Ex. 5-2, Walter Aff., ¶¶17-18). Contrary to the gross
misrepresentations of City witness testimony by MIDDD, none of the City’s
witnesses testified that they were aware that there were excessive or fraudulent
charges related to CS 1368-2 or CS 1368-3 prior to release of the First
Superseding Indictment. In fact, MIDDD admits that “the criminal enterprise
was only uncovered by the federal government using the vast resources and
powers available to it during several years of investigation.” (Dkt. 6016,
p. 27) (emphasis added).

 Fourth, as to MIDDD’s use of Jacobs Deposition Exhibit 11, the so called
Interceptor Due Diligence Information List, Jacobs testified that he had not seen
the document before and it appears to be something generated by Mr. Hupp. It
could have been provided to Detroit directly, however. (Ex. 6-16, Jacobs Tr. at
15-16). In any event, this document is inadmissible hearsay.

MIDDD’s claim that the City made false representations or that they know

Continued from previous page.

representations ever made that the costs associated with the Project or any other
item in Schedule 3.8 were fair and reasonable. (Ex. 5-4, Jacobs Dec. ¶12; Ex.
5-3, Latimer Aff. ¶10; Ex. 5-2, Walter Aff. ¶ 12; Ex. 5-1, Foster Aff. ¶¶15-16).

 MIDDD never claimed that the costs were fraudulently excessive prior to the
Acquisition Agreement, nor ever questioned its cost or asked for a reduction
beyond normal negotiations (Ex. 5-3, Latimer Aff., ¶10) and the City was
unaware of excessive charges for 2004-2005 Project costs. (Id., Latimer Aff.,
¶14).
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or should have known of their falsity fails. The integration clause of the

Acquisition Agreement (Ex. 6-21, § 12.5) renders unreasonable any claimed

reliance by MIDDD on pre-Agreement statement. Indeed, “[r]eliance on pre-

contractual representations is unreasonable as a matter of law when the contract

contains an integration clause.” Northern Warehousing, Inc. v. State of Michigan,

475 Mich. 859, 859 (2006); Hamade 271 Mich. App. at 171.15

The only exception to the rule is when a party alleges fraud that “would

invalidate the merger clause itself, i.e., fraud relating to the merger clause or fraud

that invalidates the entire contract including the merger clause.” UAW-GM Human

Res. Ctr. v. KSL Rec. Corp., 228 Mich. App. 486, 503 (1998). MIDDD does not

allege that the City engaged in misconduct with respect to the merger clause itself,

nor has it alleged fraud that would invalidate the entire contract. Instead of seeking

to void the Acquisition Agreement, MIDDD expressly affirmed the Acquisition

Agreement and seeks damages for alleged breaches of it. (MIDDD Complaint.)

The integration clause renders MIDDD’s alleged reliance unreasonable.

Finally, MIDDD has failed to plead and prove a material misstatement by

the City prior to the Acquisition Agreement, or that the City knew it was making a

15 Northern Warehousing and Hamade superseded a line of cases, including the
Court’s decision in Diamond Computer Systems, Inc. v. SBC Communications,
Inc., 424 F. Supp. 2d 970 (E.D. Mich. 2006), holding that Michigan did not have a
per se rule rendering reliance unreasonable in the face of an integration clause.

13-53846-swr    Doc 7885-4    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 43 of 48



- 37 -

false statement at the time it made any representation to MIDDD – with the

intention that MIDDD rely on the misstatement.

2. MIDDD’s Silent Fraud Claim Fails

MIDDD’S claim of silent fraud also fails. A claim of silent fraud exists only

where a defendant is under a legal duty to disclose. Hord v. Envtl. Research Inst.,

463 Mich. 399, 412 (2000). Such a duty may arise when a defendant receives a

specific inquiry and where the defendant responds by providing incomplete or

untruthful information. Id. MIDDD has not alleged or proven specific facts to

show that the City had any legal duty to make additional disclosures to MIDDD.

3. MIDDD’s Fraudulent Inducement Claim Fails

Generally, “actionable fraud must be predicated on a statement relating to a

past or existing fact.” Samuel D Begola Services, Inc v. Wild Bros, 210 Mich.App

636, 639 (1995). “Fraud in the inducement occurs where a party materially

misrepresents future conduct under circumstances in which the assertions may

reasonably be expected to be relied upon and are relied upon.” Id. Fraud in the

inducement renders the contract on which it was based voidable “at the option of

the defrauded party.” Id. at 640. Generally, future promises are contractual and do

not constitute fraud unless the promises were made in bad faith without the present

intention to perform. Greenville Mfg., LLC v. NextEnergy Center, No. 304229,

2012 WL 3101826 at *2.
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Here, MIDDD is not seeking to void this contract, but instead seeks to

enforce it. MIDDD also fails to allege a misstatement relating to future conduct.

Commissioner Marrocco admits that MIDDD’s claim is solely based upon actions

or disclosures that the City allegedly made or should have made prior to the

Acquisition Agreement, not after – as is required for a fraudulent inducement

claim. (Ex. 6-9, Marrocco Tr., at 68, 81.)

4. MIDDD’s Innocent Misrepresentation Claim Fails

A claim of innocent misrepresentation is shown if a party detrimentally

relies upon a false representation in such a manner that the injury suffered by that

party inures to the benefit of the party who made the representation. United States

Fidelity & Guaranty Co. v. Black, 412 Mich. 99, 118 (1981). The innocent

misrepresentation rule represents a species of fraudulent misrepresentation but has,

as its distinguishing characteristics, the elimination of the need to prove a

fraudulent purpose or an intent on the part of the defendant that the

misrepresentation be acted upon by the plaintiff, and has, as added elements, the

necessity that it be shown that an unintendedly false representation was made in

connection with the making of a contract and that the injury suffered as a

consequence of the misrepresentation inures to the benefit of the party making the

misrepresentation. United States Fidelity & Guarant. Co., 412 Mich. at 118. In

light of the Acquisition Agreement integration clause and the fact that MIDDD
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cannot establish that the City made any misrepresentation on which MIDDD

relied, MIDDD’s innocent misrepresentation claim has no merit.

iii. MIDDD’s Fraud Claims Are Barred by Governmental
Immunity

MIDDD’s fraud claims are also barred by governmental immunity. In

Michigan, “a governmental agency is immune from tort liability if the

governmental agency is engaged in the exercise or discharge of a governmental

function.” Mich. Comp. L. § 691.1407(1). The City is a “[g]overnmental agency,”

see Mich. Comp. L. § 691.1401(a),(d),(e), and “[g]overnmental functions” include

the activity related to asset-sales here.

A “governmental function” includes any “activity that is expressly or

impliedly mandated or authorized by ... statute ... or other law.” MCL §

691.1401(b). There is no question that the City, through DWSD, was legally

authorized to sell the property and assets sold to MIDDD. Allegations of fraud do

not take government conduct outside the statutory immunity. Local Emergency

Fin. Assistance Loan Bd. v. Blackwell, 299 Mich. App. 727, 736, 832 N.W.2d 401,

405 (2013).16 Instead, the Michigan governmental immunity statute bars claims –

like MIDDD’s – that fraud induced the plaintiff to enter a contract. Id. at 735

16 “In assessing whether an activity is a governmental function, the focus is on the
general activity, not the specific conduct giving rise to the tort claim.” Williams v.
Wayne Cnty.,No. 09-14328, 2011 WL 479959 (E.D. Mich. Feb. 4, 2011) (citing
Herman v. Detroit, 261 Mich. App. 141, 680 N.W.2d 71, 75 (Mich. App. 2004)).
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(plaintiff claimed that fraud about city’s finances and actual affairs caused him to

agree to serve as emergency financial manager). The statute also bars claims for

silent fraud, innocent misrepresentation and all fraud claims in general. See

Northern Warehousing Inc. v. Michigan Dep’t of Educ. (On Remand), No. 260598,

2006 WL 2419189, at *4 (Mich. App. Aug. 22, 2006); Williams v. Wayne Cnty.,

No. 09-14328, 2011 WL 479959, at *7 (E.D. Mich. Feb. 4, 2011); Thomas v.

Detroit, No. 06-10453, 2007 WL 674593, at *6 (E.D. Mich. Feb. 28, 2007);

Zaremba Equip., Inc. v. Harco Nat’l Ins. Co., 280 Mich. App. 16, 40 (2008).

MIDDD’s counsel also admits that governmental immunity would defeat a fraud

claim, but that is irrelevant because MIDDD’s claim is a “contract claim as

opposed to the traditional tort [fraud] claim that is barred by governmental

immunity” (Ex. 6-25, July 17, 2014 Hearing Transcript, p. 28) (emphasis added).

VI. MIDDD’s Underlying Quasi-Contractual Claim Fails as a Matter of
Law

MIDDD’s claim for quantum meruit/unjust enrichment (Count IV) also fails

as a matter of law. “A quasi-contractual theory of recovery is inapplicable when

the parties are bound by an express contract.” Cloverdale Equip. Company v.

Simon Aerials, Inc., 869 F.2d 934, 939 (6th Cir. 1989). “If the parties admit that a

contract exists, but dispute its terms or effect, an action will not also lie for

quantum meruit or implied contract…” Advanced Plastics Corp. v. White Consol.

Indus., Inc., 828 F. Supp. 484, 491 (E.D. Mich. 1993). Here, the parties do not
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dispute the existence of a contract – the Acquisition Agreement – but instead

disagree on its scope, terms, and effect. Therefore, MIDDD’s quasi-contractual

claims are meritless.

CONCLUSION

WHEREFORE, for all of the foregoing reasons, the City respectfully

requests that the Court dismiss, disallow and expunge MIDDD’s Claim No. 3683.

Dated: October 8, 2014 Respectfully submitted,

By: /s/ Stephen S. LaPlante
Jonathan S. Green (MI P33140)
Stephen S. LaPlante (MI P48063)
Jerome R. Watson (MI P27082)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 963-6420
Facsimile: (313) 496-7500

David G. Heiman (OH 0038271)
Heather Lennox (OH 0059649)
JONES DAY
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212

ATTORNEYS FOR THE CITY OF DETROIT
22922984.6\022765-00202
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EXHIBIT 4

IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

--------------------------------------------- x
:

In re : Chapter 9
:

CITY OF DETROIT, MICHIGAN, : Case No. 13-53846
:

Debtor. : Hon. Steven W. Rhodes
x

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on October 8, 2014, he filed the

foregoing MOTION FOR SUMMARY JUDGMENT PURSUANT TO

FEDERAL RULE OF BANKRUPTCY PROCEDURE 7056 SUBMITTED IN

FURTHER SUPPORT OF ITS OBJECTION TO MACOMB INTERCEPTOR

DRAIN DRAINAGE DISTRICT’S CLAIM NO. 3683 using the court’s CM/ECF

System which will provide notice of the filing to all registered participants in this

matter.

By: /s/ Stephen S. LaPlante
Stephen S. LaPlante
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 963-6420
Facsimile: (313) 496-7500

October 8, 2014

13-53846-swr    Doc 7885-5    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 1 of 1



13-53846-swr    Doc 7885-6    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 1 of 6



13-53846-swr    Doc 7885-6    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 2 of 6



13-53846-swr    Doc 7885-6    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 3 of 6



13-53846-swr    Doc 7885-6    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 4 of 6



13-53846-swr    Doc 7885-6    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 5 of 6



13-53846-swr    Doc 7885-6    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 6 of 6



13-53846-swr    Doc 7885-7    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 1 of 7



13-53846-swr    Doc 7885-7    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 2 of 7



13-53846-swr    Doc 7885-7    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 3 of 7



13-53846-swr    Doc 7885-7    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 4 of 7



13-53846-swr    Doc 7885-7    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 5 of 7



13-53846-swr    Doc 7885-7    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 6 of 7



13-53846-swr    Doc 7885-7    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 7 of 7



13-53846-swr    Doc 7885-8    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 1 of 7



13-53846-swr    Doc 7885-8    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 2 of 7



13-53846-swr    Doc 7885-8    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 3 of 7



13-53846-swr    Doc 7885-8    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 4 of 7



13-53846-swr    Doc 7885-8    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 5 of 7



13-53846-swr    Doc 7885-8    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 6 of 7



13-53846-swr    Doc 7885-8    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 7 of 7



13-53846-swr    Doc 7885-9    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 1 of 6



13-53846-swr    Doc 7885-9    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 2 of 6



13-53846-swr    Doc 7885-9    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 3 of 6



13-53846-swr    Doc 7885-9    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 4 of 6



13-53846-swr    Doc 7885-9    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 5 of 6



13-53846-swr    Doc 7885-9    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 6 of 6



13-53846-swr    Doc 7885-10    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 1 of 1



MIDDD 2223813-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 1 of 22



MIDDD 2223913-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 2 of 22



MIDDD 2224013-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 3 of 22



MIDDD 2224113-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 4 of 22



MIDDD 2224213-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 5 of 22



MIDDD 2224313-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 6 of 22



MIDDD 2224413-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 7 of 22



MIDDD 2224513-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 8 of 22



MIDDD 2224613-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 9 of 22



MIDDD 2224713-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 10 of
 22



MIDDD 2224813-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 11 of
 22



MIDDD 2224913-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 12 of
 22



MIDDD 2225013-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 13 of
 22



MIDDD 2225113-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 14 of
 22



MIDDD 2225213-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 15 of
 22



MIDDD 2225313-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 16 of
 22



MIDDD 2225413-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 17 of
 22



MIDDD 2225513-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 18 of
 22



MIDDD 2225613-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 19 of
 22



MIDDD 2225713-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 20 of
 22



MIDDD 2225813-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 21 of
 22



MIDDD 2225913-53846-swr    Doc 7885-11    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 22 of
 22



1 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN  

SOUTHERN DIVISION 
 

MACOMB INTERCEPTOR DRAIN  
DRAINAGE DISTRICT,     
 Plaintiff,       Case No: 2:11-cv-13101  
vs.         Hon. 
 
KWAME KILPATRICK, VICTOR MERCADO, 
DERRICK A. MILLER, FERGUSON’S ENTERPRISES, INC.  
F/K/A FERGUSON ENTERPRISES, INC., BOBBY W. FERGUSON, 
a Michigan corporation, INLAND WATERS POLLUTION CONTROL, INC.,  
a Michigan corporation, DENNIS OSZUST, ROBERT L. WILLIAMS,  
WALTER ROZYCKI, ANTHONY SOAVE, L. D’AGOSTINI & SONS, INC.,  
a Michigan corporation, ANTONIO D’AGOSTINI, L. ROBERT D’AGOSTINI,  
JAMES D’AGOSTINI, MERSINO DEWATERING, INC., a Michigan Corporation,  
RODNEY A. MERSINO, MARCO MERSINO, J-MACK AGENCY, LLC D/B/A  
J-MACK SECURITY, a Michigan limited liability company, JOSEPH M. MACKSOUND,  
ROTOR ELECTRIC COMPANY OF MICHIGAN, LLC F/K/A ROTOR ELECTRIC 
COMPANY, a Michigan limited liability company, BENJAMIN ROSENBERG,  
PATRIOT PUMPS, LLC D/B/A THOMPSON PUMP MIDWEST, an Indiana corporation,  
BRIAN LENAGHAN, ROHRSCHEIB SONS CAISSONS, INC., a Michigan corporation, 
STEVE ROHRSCHEIB, HAYWARD BAKER, INC. D/B/A DENVER GROUTING, a 
Delaware corporation and wholly owned subsidiary of KELLER FOUNDATIONS INC.,  
a Maryland corporation, JOE HARRIS, GREAT LAKES DIVING & SALVAGE, INC., a 
Michigan corporation, WENDY GOUIN, THOMAS GOUIN, O’LAUGHLIN 
CONSTRUCTION COMPANY, a Michigan corporation, MARK E. O’LAUGHLIN,  
DUBAY’S LANDSCAPING SERVICES, INC., a Michigan corporation,  
LAWRENCE R. DUBAY, LAKE SHORE, INC. D/B/A LAKESHORE ENGINEERING 
SERVICES, INC., a Michigan corporation, AVINASH RACHMALE, SUPERIOR 
ENGINEERING ASSOCIATES, INC., a Michigan corporation, BHARAT PATEL,  
FUTURENET GROUP, INC.  D/B/A MULTI SOLUTIONS GROUP, INC.,  
a Michigan corporation and PERRY MEHTA, 
 Defendants. 
_______________________________________________________________________________
KIRK, HUTH & LANGE, P.L.C.   O’REILLY RANCILIO, P.C. 
By: ROBERT W. KIRK (P35627)   By: LAWRENCE M. SCOTT (P30228) 
RAECHEL M. BADALAMENTI (P64361)              Co-Counsel for Plaintiff 
Attorneys for Plaintiff                                                 12900 Hall Road, Ste. 350 
19500 Hall Road, Ste. 100                                          Sterling Heights, MI 48313 
Clinton Township, MI  48038                                     (586) 997-6462 
(586) 412-4900                                                            lscott@orlaw.com 
rkirk@khlplc.com 
rbadalamenti@khlplc.com 
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William W. Misterovich (P32512) 
Co-Counsel for Plaintiff 
Chief Deputy, Macomb County Public  
Works Commissioner's Office 
21777 Dunham Rd 
Clinton Township, MI  48036 
(586) 307-8210 
william.misterovich@macombcountymi.gov 
_______________________________________________________________________________/ 

COMPLAINT 
 
 NOW COMES Plaintiff Macomb Interceptor Drain Drainage District, by and through its 

counsel Kirk, Huth & Lange, P.C., O’Reilly Rancilio, P.C. and William W. Misterovich, Esq., 

and complains as follows:  

PRELIMINARY STATEMENT 
 

1. This civil action is brought to recover damages arising from illegal activities 

prohibited by 18 USC 1964(a) and (c) (“Civil RICO”), 15 USC §1 of the Sherman Act, 15 USC 

§13 and §13a of the Clayton Antitrust Act and for breach of contract, fraud and tortious 

interference; for damages and other remedies authorized by these federal statutes and under state 

law including consequential and exemplary damages; and for all other relief which this 

Honorable Court deems just and proper under the circumstances set forth herein.   

JURISDICTIONAL ALLEGATIONS 
 

2. This Court has jurisdiction over this matter pursuant to 15 USC §4 and §5 (federal 

antitrust), 18 USC §1964(a) (Civil RICO), 28 USC §1331 (federal question) and 28 USC §1337 

(commerce) because the claims brought are under federal statutes and involve federal questions. 

3. Venue is properly established in the Court pursuant to 28 USC §1391(b)(2) 

because the events giving rise to this claim occurred in the City of Sterling Heights, County of 

Macomb, which is included within the Eastern District of Michigan.  Venue is further established 
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pursuant to 28 USC 1391(b)(2) and/or (3) given that a substantial number of the Defendants did 

and/or continue to reside within the Eastern District of Michigan. 

THE PARTIES AND FACTUAL BACKGROUND 
 

4. Plaintiff is a special purpose public corporation established under the Drain Code, 

PA 40 of 1956, MCL 280.1 et seq. operating and existing under the Michigan Constitution and 

the laws of the State of Michigan.    

5. The primary cause of this action is a widespread scheme to overcharge the Detroit 

Water and Sewerage Department (“DWSD”) for time, labor and materials to stabilize and repair 

a sewer collapse at 15 Mile Road in the City of Sterling Heights, County of Macomb, in the 

Eastern District for the State of Michigan (hereinafter the “Project”) which is specifically 

identified in the First Superceding Indictment issued in Criminal Case No. 10-20403-NGE for a 

criminal RICO conspiracy, bribery, extortion, fraud, obstruction of justice, tax evasion and 

aiding and abetting.  Exhibit A. 

6. The predicate acts of the scheme were principally advanced by the exertion of 

authority from the former Mayor of the City of Detroit Kwame Kilpatrick (“Kilpatrick”), the 

former Director of the City of Detroit Water and Sewer Department Victor Mercado 

(“Mercado”) and the former Deputy Chief of Staff to Michigan State Representative Kilpatrick 

namely Derrick A. Miller (“Miller”).  See e.g. Exhibit B. 

7. On information and belief, Kilpatrick and Mercado, with the assistance of Miller, 

schemed to receive financial compensation out of the Project for themselves and for their long-

time companion Bobby W. Ferguson and his business Ferguson’s Enterprises, Inc. f/k/a 

Ferguson Enterprises, Inc. (collectively hereinafter “Ferguson”).   
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8. More particularly, these individuals began the scheme by approving and/or 

executing Amendment No. 2 in or about November 2004 (“Amendment 2”) to Contract No. CS-

1368 for Consulting Services between Inland Waters Pollution Control, Inc. and DWSD dated in 

or about February 2002 (the “Inland Contract”).  Exhibit C.   

9. Amendment 2 to the Inland Contract designated Inland, as opposed to other 

qualified competitors, as general contractor/consultant on the Project and was executed only after 

Inland Waters Pollution Control, Inc., by and through its President Robert L. Williams, Vice 

President/General Manager Dennis Oszust and Project Managers Walter Rozycki and Tony 

Soave (collectively hereinafter referred to as “Inland”), agreed to the cooperate in the scheme.  

Exhibit D. 

10. Importantly, Inland represented that the Project would not exceed a total cost of 

$35,000,000.00 in Amendment 2 to the Inland Contract.  Exhibit D, p. 3, 15. 

11. However, as a result of the scheme, the Project totaled $54,467,200.00.   

12. Additionally, Inland submitted a budget dated 9/30/04 identifying a Project total 

of $33,702,881.70.  A gate structure that was not installed that accounted for $1,980,000.00 of 

this total, making the actual budget for the Project $31,722,881.70, according to Inland 

(hereinafter the “Inland Budget”).  Exhibit E.  The actual costs charged upon completion exceed 

the Inland Budget by $23,000,000.00. 

13.  The Inland Budget identified that the total cost of the Project should not have 

exceeded $33,702,881.70, including the following totals for relevant categories of work: 

a. Bypass pumping and Bulkhead sewers: $11,473,961.59; 

b. Temporary earth retention system and removal/replacement of damaged sewer 
pipes: $6,862,466.12; 

 
c. Sewer cleaning charges: $585,200.00; 
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d. Pavement restoration charges: $880,000.00; and 

e. Landscape restoration charges: $275,000.00. 

14. Plaintiff’s independent evaluation of the Project confirms that the total cost of the 

Project should not have exceeded $29,000,000.00, including the following totals for relevant 

categories of work: 

a. Bypass pumping and Bulkhead sewers: $7,968,200.00; 

b. Temporary earth retention system and removal/replacement of damaged sewer 
pipes: $4,555,400.00; 

 
c. Sewer cleaning charges: $825,000.00; 

d. Pavement restoration charges: $957,200.00; and 

e. Landscape restoration charges: $160,300.00.00. 

15. To accomplish the scheme, Inland presented and received payment from DWSD 

upon grossly inflated and inaccurate invoices, assessed unreasonable and bad-faith profit 

markups and approved excessive subcontractor overcharges pursuant to unlawful agreements to 

participate in and further the scheme in the means described in Exhibit A and otherwise. 

16. In April 2005, Mercado and Inland even added a “Costing Supplement” to 

Amendment 2 to the Inland Contract to increase the profits to be received by designating new 

“multipliers” on the Project and indicating that overages will be paid only on “negotiated” terms.  

Exhibit D, p. 18-21. 

17. As a product of the scheme, Inland benefitted by receipt of at least $5,013,911.00. 

18. On information and belief, Inland paid Ferguson the sum of $350,000.00 for work 

Ferguson did not do in exchange for approval of at least one of the amendments to the Inland 

Contract.  See Exhibit A. 
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19. Ferguson accomplished the scheme by invoicing for work not actually performed 

and for charging grossly improper rates for work it did perform.  Indeed, discrepancies are 

prevalent in the charges assessed by Ferguson and the work identified to have been actually 

performed by them in the daily reports associated with the Project.  

20. As a product of the scheme, Ferguson benefitted by receipt of at least 

$2,483,258.00.   

21. Subcontractor L. D’Agostini & Sons, Inc., by and through its President Antonio 

D’Agostini, Vice President L. Robert D’Agostini and Secretary/Treasurer James D’Agostini 

(collectively hereinafter referred to as “LDS”), was aware of and participated in the scheme by, 

among other things, presenting and receiving payment upon grossly inflated and inaccurate 

invoices. 

22. To wit, LDS reached an agreement with Kilpatrick, Ferguson, Miller and/or 

Mercado whereby inflated invoices they submitted on the Project would be approved for 

payment so long as Ferguson received an amount equal to the amount to be paid to LDS.   

23. As a product of the scheme, LDS benefitted by receipt of at least $16,379,231.00. 

24. LDS accomplished the scheme by charging for personnel and equipment being 

on-site that was not on-site and/or not necessary to their performance.  LDS further 

accomplished the scheme by assessing exorbitant mark-ups on the charges of their 

subcontractors and suppliers. 

25. Subcontractor Mersino Dewatering, Inc., by and through its President Rodney A. 

Mersino and Project Manager Marco Mersino (collectively hereinafter referred to as “Mersino”), 

was aware of and participated in the scheme by, among other things, presenting and receiving 

payment upon grossly inflated and inaccurate invoices.   
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26. In particular, Mersino charged an approximate sum of $4,503,204.00 for 

dewatering services when actual charges on the Project should not have exceeded $2,119,480.00, 

according the Inland Budget. 

27. As a product of the scheme Mersino benefitted by receipt of a total sum of 

$4,503,204.00.  Mersino accomplished the scheme of overcharging by invoicing for personnel 

and equipment that was not on-site and/or not necessary to performance of their tasks. 

28. Subcontractor J-Mack Agency, LLC d/b/a J-Mack Security, by and through its 

President Joseph M. Macksound (collectively hereinafter referred to as “J-Mack”), was aware of 

and participated in the scheme by, among other things, presenting and receiving payment upon 

grossly inflated and inaccurate invoices.   

29. In particular, J-Mack charged an approximate sum of $743,160.00 for security 

services when actual charges over the 11 month period should not have exceeded $120,700.00, 

according to the Inland Budget.  J-Mack accomplished the scheme of overcharging by charging 

unreasonable rates for services and for more personnel than were on-site and/or were necessary 

to accomplish their tasks. 

30. Subcontractor Rotor Electric Company of Michigan, LLC f/k/a Rotor Electric 

Company, by and through its President Benjamin Rosenberg, (collectively hereinafter referred to 

as “Rotor”), was aware of and participated in the scheme by, among other things, presenting and 

receiving payment upon grossly inflated and inaccurate invoices. 

31. In particular, Rotor received the inordinate sum of $1,888,191 for electrical 

services provided on the Project when actual charges were not to exceed $605,000.00, according 

to the Inland Budget.  Rotor accomplished the scheme of overcharging by indentifying personnel 

and equipment on-site which were not on-site and/or not necessary to performance of their tasks. 
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32. Subcontractor Patriot Pumps, LLC d/b/a Thompson Pump Midwest, by and 

through its President Brian Lenaghan (collectively hereinafter referred to as “Thompson Pump”), 

was aware of and participated in the scheme by, among other things, presenting and receiving 

payment upon grossly inflated and inaccurate invoices.  

33. In particular, Thompson Pump charged an approximate sum of $5,188,422.00 for 

pump rental and maintenance for bypass pumping on the Project when actual charges for same 

should not have exceeded $4,504,561.59, according to the Inland Budget.  Thompson 

accomplished these scheme of overcharging by indentifying personnel and equipment on-site 

that was not on-site and/or not necessary to performance of its tasks. 

34. Rohrscheib Sons Caissons, Inc., by and through its President and Project Manager 

Steve Rohrscheib (collectively hereinafter referred to as “Rohrscheib”), was aware of and 

participated in the scheme by, among other things, presenting and receiving payment upon 

grossly inflated and inaccurate invoices. 

35. In particular, Rohrscheib received the extraordinary sum of $3,956,038.00 for 

constructing three (3) access shafts and assisting with construction of the temporary earth 

retention system.  Rohrscheib accomplished the scheme of overcharging by charging grossly 

excessive rates, double billing and submitting invoices for work claimed to have been done 

months after their assignments were complete and they were off-site. 

36. Subcontractor Hayward Baker, Inc., a wholly owned subsidiary of Keller 

Foundations Inc., and d/b/a Denver Grouting, by and through its Secretary and Project Manager 

Joe Harris (collectively hereinafter “Hayward-Denver”) was aware of and participated in the 

scheme by, among other things, presenting and receiving payment upon grossly inflated and 

inaccurate invoices. 

2:11-cv-13101-RHC-MKM   Doc # 1   Filed 07/18/11   Pg 8 of 19    Pg ID 8

13-53846-swr    Doc 7885-12    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 8 of 19



9 
 

37. In particular, Hayward-Denver received the sum of $510,598.00 for jet grouting 

on the Project.  Hayward-Denver accomplished the scheme charging for jet grouting services 

twice; once as Hayward Baker, Inc. and then again as Denver Grouting.  Hayward-Denver 

further accomplished the scheme by submitting invoices for work claimed to have been done 

months after their assignments were complete and they were off-site. 

38. Subcontractor Great Lakes Diving & Salvage, Inc., by and through its President 

Wendy Gouin and Vice President Thomas Gouin (collectively hereinafter “Great Lakes”), was 

aware of and participated in the scheme by, among other things, presenting and receiving 

payment upon grossly inflated and inaccurate invoices. 

39. In particular, Great Lakes received the sum of $872,317.00 for diving for sewer 

clean-out and bulkhead removal/installation.  Great Lakes accomplished the scheme of 

overcharging by invoicing at unreasonable rates because of a union picket and submitting 

invoices for work claimed to have been done months after their assignments were complete and 

they were off-site. 

40. Subcontractor O’Laughlin Construction Company by and through its President 

Mark E. O’Laughlin (collectively hereinafter referred to as “OLCC”), participated in the scheme 

by presenting invoices for and receiving payment on the sum of $2,042,158.00 for purportedly 

providing “assistance” to other contractors on the Project though there is no indication that 

OLCC provided services commensurate with this compensation in the daily reports associated 

with the Project. 

41. Subcontractor Dubay’s Landscaping Services, Inc., by and through its President 

Lawrence R. Dubay (collectively hereinafter “Dubay”) participated in the scheme by presenting 
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invoices for and receiving payment on the sum of $85,663.00 though there is no indication that 

they actually provided necessary services in the daily reports associated with the Project.   

42. On information and belief, Dubay was a subcontractor of Ferguson. 

43. Subcontractors Lakeshore Engineering Services, Inc., by and through its President 

Avinash Rachmale (collectively hereinafter “Lakeshore”), Superior Engineering Associates, Inc., 

by and through its Vice President Bharat Patel (collectively hereinafter “Superior”) and 

FutureNet Group, Inc.  d/b/a Multi Solutions Group, Inc., by and through its President Perry 

Mehta (collectively hereinafter “Multi Solutions”) participated in the scheme by presenting 

invoices and receiving payment for engineering and other services though there is no indication 

that they actually provided necessary services in the daily reports associated with the Project. 

44. The grossly inflated Project total of $54,467,200.00 became the direct 

responsibility of Plaintiff by way of the Macomb Interceptor Acquisition Agreement by and 

between the City of Detroit and Plaintiff dated September 2, 2010 (the “Macomb Agreement”) 

wherein Plaintiff acquired certain assets of the DWSD, including the 15 Mile Road Interceptor in 

Sterling Heights.  Exhibit F.   

45. Plaintiff financed the acquisition of DWSD assets, including payment on the 

Project total of $54,467,200.00, through the sale of drain bonds.  

46. Importantly, Paragraphs 2.4 and 2.9(b)(8) of the Macomb Agreement assign to the 

Plaintiff any and all rights held by the City of Detroit “under any contracts, warranties or 

guaranties that apply to services or goods” relating to the Project.  Exhibit F. 

47. Plaintiff was further damaged by the scheme because DWSD amortized the 

inflated costs for the Project into usage charges for the system in the years before the Macomb 
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Agreement, more specifically beginning with the rate-year 2005-2006 and ending with the rate-

year 2009-2010, together with Seven and a Half Percent (7.5%) interest annually.  

48. Plaintiff learned of the scheme when the First Superceding Indictment issued in 

Criminal Case No. 10-20403-NGE on or about December 15, 2010 identifying a criminal RICO 

conspiracy, bribery, extortion, fraud, obstruction of justice, tax evasion and aiding and abetting 

by and among these Defendants and describing the incidence of such illegal activities on the 

Project.  See Exhibit A. 

COUNT I – VIOLATION OF CIVIL RICO STATUTES 
ALL DEFENDANTS 

 
49. Plaintiff incorporates, by reference, the preceding paragraphs hereof as though 

fully re-stated herein. 

50. Plaintiff and Defendants are “persons” as described USC Sections 1961(3) and/or 

1964(c). 

51. By virtue of the scheme illustrated in the preceding paragraphs, all Defendants did 

acquire and maintain, directly or indirectly, an interest in and/or control of a RICO enterprise of 

individuals who were associated in fact with respect to the Project and who did engage in, and 

whose activities did affect, interference with commerce in violation of 18 USC §1951, as set 

forth in 18 USC §1961(1)(B). 

52. Additionally, Defendants Kilpatrick, Mercado, Miller, Ferguson, Inland and LDS, 

aiding and abetting each other, did commit calculated and premeditated violations of Civil RICO 

in a manner in which they operated under color of official right and/or intentionally threatened 

continuity of contracts of and between themselves and by and between the other Defendants in 

violation of 18 USC §1951, as set forth in 18 USC §1961(1)(B). 
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53. Defendants Kilpatrick, Mercado, Miller, Ferguson, Inland and LDS, all aiding and 

abetting each other, did also knowingly and unlawfully obstruct, delay and affect interstate 

commerce through extortion, in that they obtained payments from DWSD, by themselves or 

through Inland, LDS, Ferguson and/or Mersino in connection with the Project which were 

induced by wrongful fear of economic harm and under color of official right in violation of 18 

USC §1951, as set forth in 18 USC §1961(1)(B). 

54. Defendants Kilpatrick, Mercado, Miller, Ferguson, Inland and LDS, all aiding and 

abetting each other, did also knowingly and unlawfully violate MCL 750.117 and 750.118 which 

charges as a felony the bribery of a public officer, agent, servant or employee in order to 

influence such person’s action and a felony to accept such a bribe. 

55. Respondeat superior renders any and all principals/contractors liable for their 

agents/subcontractors misconduct where they have knowledge of, operate, participate in and/or 

receive a benefit from a RICO enterprise. 

56. The aforementioned racketeering activities did affect interstate commerce in that, 

among other things, they prevented legitimate bidding and performance by non-participating 

contractors and subcontractors on the Project.   

57. The effect of the enterprise was grossly inflated charges for the Project, which 

were in direct contradiction to Amendment 2 to the Inland Contract and the Inland Budget, 

causing damage to Plaintiff who paid for same via the Macomb Agreement and in system usage 

charges and is thereby entitled to recover threefold the damages sustained and the cost of the 

suit, including reasonable attorney fees, pursuant to 18 USC §1964(c). 

WHEREFORE PLAINTIFF REQUESTS that this Honorable Court enter a judgment 

in its favor for threefold the damages sustained as a result of Defendants’ participation in a 
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Racketeer Influenced and Corrupt Organization, and the cost of this action, including reasonable 

attorney fees, as provided for by 18 USC §1964(c) and such other relief as may be appropriate.  

COUNT II – VIOLATION OF SHERMAN ACT 
ALL DEFENDANTS 

 
58. Plaintiff incorporates, by reference, the preceding paragraphs hereof as though 

fully re-stated herein. 

59. During the relevant time period, and as set forth in more detail in the preceding 

paragraphs, all Defendants did enter into contracts and agreements with and between each other 

and various non-parties that unreasonably restrained trade with regard to the Project in violation 

of 15 USC §1 of the Sherman Act. 

60. More particularly, the Defendants agreed to use and authorized Inland as general 

contractor on the Project in order to coordinate prices and terms to further their scheme of 

overcharging, to obtain wrongful benefit and to pay individuals who did not perform work on the 

Project in exchange for continuity.   

61. The agreements harmed competition by foreclosing the possibility that Plaintiffs 

would have obtained lower prices from these and/or other contractors and subcontractors and 

secured better contract terms, but for the collusion. 

62. The coordination on prices and terms regarding the Project was not necessary to 

protect any legitimate interests. 

63. These agreements resulted in grossly inflated charges for the Project, which were 

in direct contradiction to Amendment 2 to the Inland Contract and the Inland Budget, causing 

damage to Plaintiff who paid for same. 

WHEREFORE PLAINTIFF REQUESTS that this Honorable Court enter a judgment 

in its favor for the damages sustained as a result of Defendants’ violation of the Sherman Act and 
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the cost of this action, including reasonable attorney fees, as provided for by 15 USC §1 and 

such other relief as may be appropriate.  

COUNT III – VIOLATION OF CLAYTON ANTITRUST ACT 
ALL DEFENDANTS 

 
64. Plaintiff incorporates, by reference, the preceding paragraphs hereof as though 

fully re-stated herein. 

65. During the relevant time period, and as set forth in the preceding paragraphs, 

Defendants Kilpatrick, Mercado, Miller, Ferguson, Inland and LDS did, either directly or 

indirectly, discriminate in price and terms between different contractors, subcontractors and 

material suppliers, of like experience, grade and quality, so as to prevent or substantially lessen 

competition and tend to create a monopoly with regard to those providing services to and 

materials for the Project in violation of 15 USC §13(a) and §13a of the Clayton Antitrust Act. 

66. All Defendants, as set forth in the preceding paragraphs, did contribute to the 

discrimination in price and terms between different contractors, subcontractors and material 

suppliers by agreeing to the scheme to put them on unequal footing with others, participating in 

and contracting upon same and knowingly invoicing for and receiving payment on grossly 

inflated charges for time, labor and materials provided related to the Project in violation of 15 

USC §13(e)-(f) and §13a of the Clayton Antitrust Act. 

67. Additionally, Defendants Kilpatrick, Mercado, Miller, Ferguson, Inland and LDS 

did contract for and/or receive premiums, commissions, compensation, benefit or other value on 

unequal terms to others not involved in or agreeable to the scheme in violation of 15 USC 

§13(c)-(d) of the Clayton Antitrust Act. 

2:11-cv-13101-RHC-MKM   Doc # 1   Filed 07/18/11   Pg 14 of 19    Pg ID 14

13-53846-swr    Doc 7885-12    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 14 of
 19



15 
 

68. These violations of the Clayton Antitrust Act caused Plaintiff to pay inflated rates 

for time, labor and materials on the Project in direct contradiction to Amendment 2 to the Inland 

Contract and the Inland Budget and causing damage to Plaintiff who paid for same. 

WHEREFORE PLAINTIFF REQUESTS that this Honorable Court enter a judgment 

in its favor for the damages sustained as a result of Defendants’ violation of the Clayton Antitrust 

Act and the cost of this action, including reasonable attorney fees, as provided for by 15 USC 

§13 and such other relief as may be appropriate.  

COUNT IV – BREACH OF CONTRACT 
DEFENDANTS INLAND 

 
69. Plaintiff incorporates, by reference, the preceding paragraphs hereof as though 

fully re-stated herein. 

70. DWSD and Inland were parties to the Inland Contract and Amendment 2 thereof. 

71. By way of the Macomb Agreement, Plaintiff is the assignee of all rights of 

DWSD under Amendment 2 to the Inland Contract.   

72. DWSD and/or Plaintiff fully performed its obligations under Amendment 2 to the 

Inland Contract including full payment for the Project. 

73. Inland breached the Inland Contract by (a) failing to fulfill its warranty that “all of 

the prices, terms, warranties and benefits [on the Project] are comparable to or better than the 

equivalent terms presently being offered by [Inland] to any other customer for the performance 

of like services pursuant to paragraph 20.01 of the Inland Contract; (b) failing to provide all 

subcontracts and seek approval of all payments to subcontractors pursuant to paragraph 12.01-

12.02 of the Inland Contract;  (c) demanding payment in excess of the specified contract amount 

for the Project, which was $35,000,000.00 per Amendment 2; (d) failing to perform in a 

“satisfactory and proper manner” as required by Amendment 2; and (e) refusing to comply with 
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and/or require its associates to comply with applicable Federal, state and local laws, ordinances, 

code(s), regulations and policies pursuant to paragraph 15.01 of the Inland Contract.   

74. These breaches of the parties’ agreements resulted in damage to Plaintiff in that it 

was required to pay inflated rates for time, labor and materials on the Project in direct 

contradiction to Amendment 2 to the Inland Contract and the Inland Budget. 

WHEREFORE PLAINTIFF REQUESTS that this Honorable Court enter a judgment 

in its favor for the damages sustained as a result of Defendants’ breach of contract, together with 

costs and attorney fees and such other relief as may be appropriate.  

COUNT V – FRAUDULENT MISREPRESENTATION 
ALL DEFENDANTS 

 
75. Plaintiff incorporates, by reference, the preceding paragraphs hereof as though 

fully re-stated herein. 

76. By way of the Inland Contract, Amendment 2 to the Inland Contract, the Inland 

Budget, submission of contractor and subcontractor invoices and daily logs and during on-site 

daily reports, Defendants made various representations with regard to the Project including the 

following: 

a. Defendants represented that they would use their best efforts to complete the 

Project in a cost-efficient manner not to exceed $35,000,000.00; 

b. Defendants represented that they select only subcontractors and material suppliers 

who agreed to use their best efforts to complete the Project in a cost-efficient 

manner;  

c. Defendants represented that the Project should not exceed the costs in the budget 

they submitted dated 9/30/04; and 
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d. Defendants represented that the invoices submitted for charges associated with the 

Project were accurate and listed only services and materials actually provided on 

the Project.   

77. These representations by the Defendants were knowingly and/or innocently false 

when made and were reasonably relied upon by DWSD, of which the Plaintiff is the assignee. 

78. In fact, the costs of the Project exceeded Amendment 2 to the Inland Contract and 

the Inland Budget by at least $23,000,000.00. 

79. These representations did induce Plaintiff, as assignee to DWSD, and to its 

substantial detriment, to pay Defendants the full amount set forth by them for time, labor and 

materials associated with the Project. 

80. Plaintiff suffered substantial economic loss as a result of these misrepresentations 

and their losses have substantially benefited Defendants. 

WHEREFORE PLAINTIFF REQUESTS that this Honorable Court enter a judgment 

in its favor for the damages sustained as a result of Defendants’ fraud, as determined by the trier 

of fact, together with costs and attorney fees and such other relief as may be appropriate.  

COUNT VI – TORTIOUS INTERFERENCE 
ALL DEFENDANTS 

 
81. Plaintiffs incorporate, by reference, the preceding paragraphs hereof as though 

fully re-stated herein. 

82. Plaintiffs, as assignees of DWSD, did have an ongoing business relationship and 

expectancy with regard to the Project of which the Defendants were well-aware. 

83. Defendants intentionally and improperly interfered with the business relationship 

and expectancy of the Plaintiff by orally agreeing as follows: 

a. To pay certain individuals and/or entities for work they did not perform;  
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b. To select only contractors, subcontractors and material suppliers who would assist 

them in the scheme to overcharge for the Project; 

c. By threatening to discontinue contractors, subcontractors and/or materials 

suppliers from the Project if they did not assist with and/or participate in the 

scheme to overcharge for the Project or cover-up of the same; 

d. By agreeing on price and terms of contracts related to the Project, rather than 

permitting open bidding and/or allowing interested contractors, subcontractors 

and/or material suppliers to bid on equal footing with one another; and/or 

e. By representing that charges would not exceed the amount identified in 

Amendment 2 to the Inland Contract or the Inland Budget. 

84. Defendants’ intentional and improper interference directly resulted in a grossly 

inflated total of $54,467,200.00 for the Project --- which is $23,000,000.00 more than it should 

have cost according to the Inland Budget and $26,000,000.00 more than it should have cost 

according to independent evaluation. 

85. If not for the grossly inflated charges on the Project, the Macomb Agreement had 

a reasonable likelihood of future economic benefit for Plaintiff.  

86. As a direct and proximate result of Defendants’ wrongful conducts, Plaintiff has 

suffered substantial economic injury in that it paid the grossly inflated charges assessed on the 

Project and lost business opportunities otherwise available for such funds.  

WHEREFORE PLAINTIFF REQUESTS that this Honorable Court enter a judgment 

in its favor for the damages sustained as a result of Defendants’ interference, as determined by 

the trier of fact, together with costs and attorney fees and such other relief as may be appropriate.  
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     Respectfully submitted, 
 
 
     By: s/Raechel M. Badalamenti    
      KIRK, HUTH & LANGE, PLC 

ROBERT W. KIRK (P35627) 
RAECHEL M. BADALAMENTI (P64361) 
Email: rbadalamenti@khlplc.com 
Attorney for Plaintiff 
19500 Hall Road, Suite 100 
Clinton Township, MI  48038 

Dated: July 18, 2011    (586) 412-4900 
 
      AND 
 
     By: s/Lawrence M. Scott    

LAWRENCE M. SCOTT (P30228) 
O’REILLY RANCILIO, P.C. 
Email: lscott@orlaw.com 
Co-Counsel for Plaintiff 
12900 Hall Road, Ste. 350 
Sterling Heights, MI 48313 

Dated: July 18, 2011    (586) 997-6462    
 
      AND 
 
     By: s/William W. Misterovich    
      William W. Misterovich (P32512) 
      Email: william.misterovich@macombcountymi.gov 
      Chief Deputy  

Macomb County Public Works Commr's Office 
21777 Dunham Rd 
Clinton Township, MI  48036 

Dated: July 18, 2011    (586) 307-8210 
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PROSE_EFILER

U.S. District Court
Eastern District of Michigan (Detroit)

CIVIL DOCKET FOR CASE #: 2:11-cv-13101-RHC-MKM

Macomb Interceptor Drain Drainage District v. Kilpatrick et
al
Assigned to: District Judge Robert H. Cleland
Referred to: Magistrate Judge Mona K. Majzoub
Cause: 18:1961 Racketeering (RICO) Act

Date Filed: 07/18/2011
Jury Demand: Both
Nature of Suit: 470 Racketeer/Corrupt
Organization
Jurisdiction: Federal Question

Date Filed # Docket Text

07/18/2011 1 COMPLAINT filed by All Plaintiffs against All Defendants. Plaintiff requests
summons issued. Receipt No: 0645-3073406 - Fee: $ 350. County of 1st
Plaintiff: Macomb - County Where Action Arose: Macomb - County of 1st
Defendant: Out of State. [Previously dismissed case: No] [Possible companion
case(s): None] (Attachments: # 1 Exhibit A- First Superceding Indictment, # 2
Exhibit B- Documents regarding Detroit Order 2004-5, # 3 Exhibit C- Inland
Waters Contract CS-1368 dated Feb 2002, # 4 Exhibit D- Amendment 2 to
Inland Waters Contract CS-1368, # 5 Exhibit E- Inland Waters Budget dated
9/30/04, # 6 Exhibit F- Macomb Acquisition Agreement) (Badalamenti,
Raechel) (Entered: 07/18/2011)

07/19/2011 2 SUMMONS Issued for *Antonio D'Agostini, James D'Agostini, L. Robert
D'Agostini, Lawrence R Dubay, Dubay's Landscaping Services, Inc., Bobby
W. Ferguson, Ferguson's Enterprises, Inc, FutureNet Group, Inc., Thomas
Gouin, Wendy Gouin, Great Lakes Diving & Salvage, Inc., Joe Harris,
Hayward Baker, Inc, Inland Waters Pollution Control, Inc., J-Mack Agency,
LLC, Kwame Kilpatrick, L. D'Agostini & Sons, Inc., Lakeshore Engineering
Services, Inc., Brian Lenaghan, Joseph M Macksound, Perry Mehta, Victor
Mercado, Marco Mersino, Rodney A Mersino, Mersino Dewatering, Inc.,
Derrick A. Miller, Mark E O'Laughlin, O'Laughlin Construction Company,
Dennis Oszust, Bharat Patel, Patriot Pumps, LLC, Avinash Rachmale, Steve
Rohrscheib, Rohrscheib Sons Caissons, Inc., Benjamin Rosenberg, Rotor
Electric Company of Michigan, LLC, Walter Rozycki, Anthony Soave,
Superior Enginering Associates, Inc., Robert L. Williams* (BSoc) (Entered:
07/19/2011)

07/19/2011 A United States Magistrate Judge of this Court is available to conduct all
proceedings in this civil action in accordance with 28 U.S.C. 636c and FRCP
73. The Notice, Consent, and Reference of a Civil Action to a Magistrate Judge
form is available for download at http://www.mied.uscourts.gov (BSoc)
(Entered: 07/19/2011)

07/19/2011 3
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ATTORNEY APPEARANCE: Lawrence M. Scott appearing on behalf of
Macomb Interceptor Drain Drainage District (Attachments: # 1 Proof of
Service) (Scott, Lawrence) (Entered: 07/19/2011)

07/29/2011 4 ATTORNEY APPEARANCE: Mark L. McAlpine appearing on behalf of
Antonio D'Agostini, James D'Agostini, L. Robert D'Agostini, L. D'Agostini &
Sons, Inc. (McAlpine, Mark) (Entered: 07/29/2011)

07/29/2011 5 ATTORNEY APPEARANCE: Marcus R. Sanborn appearing on behalf of
Antonio D'Agostini, James D'Agostini, L. Robert D'Agostini, L. D'Agostini &
Sons, Inc. (Sanborn, Marcus) (Entered: 07/29/2011)

07/29/2011 6 ATTORNEY APPEARANCE: David M. Zack appearing on behalf of Antonio
D'Agostini, James D'Agostini, L. Robert D'Agostini, L. D'Agostini & Sons,
Inc. (Zack, David) (Entered: 07/29/2011)

08/05/2011 7 NOTICE of Appearance by William W. Misterovich on behalf of All Plaintiffs.
(Misterovich, William) (Entered: 08/05/2011)

08/08/2011 8 NOTICE of Appearance by Paul M. Mersino on behalf of Marco Mersino,
Rodney A Mersino, Mersino Dewatering, Inc.. (Mersino, Paul) (Entered:
08/08/2011)

08/09/2011 9 WAIVER OF SERVICE Returned Executed. Antonio D'Agostini waiver sent
on 7/26/2011, answer due 9/26/2011. (Zack, David) (Entered: 08/09/2011)

08/09/2011 10 WAIVER OF SERVICE Returned Executed. L. D'Agostini & Sons, Inc.
waiver sent on 7/26/2011, answer due 9/26/2011. (Zack, David) (Entered:
08/09/2011)

08/09/2011 11 WAIVER OF SERVICE Returned Executed. James D'Agostini waiver sent on
7/26/2011, answer due 9/26/2011. (Zack, David) (Entered: 08/09/2011)

08/09/2011 12 WAIVER OF SERVICE Returned Executed. L. Robert D'Agostini waiver sent
on 7/26/2011, answer due 9/26/2011. (Zack, David) (Entered: 08/09/2011)

08/10/2011 13 WAIVER OF SERVICE Returned Executed. Perry Mehta waiver sent on
7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/10/2011)

08/10/2011 14 WAIVER OF SERVICE Returned Executed. FutureNet Group, Inc. waiver
sent on 7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/10/2011)

08/10/2011 15 WAIVER OF SERVICE Returned Executed. Anthony Soave waiver sent on
7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/10/2011)

08/10/2011 16 WAIVER OF SERVICE Returned Executed. Benjamin Rosenberg waiver sent
on 7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/10/2011)

08/10/2011 17 WAIVER OF SERVICE Returned Executed. Rotor Electric Company of
Michigan, LLC waiver sent on 7/26/2011, answer due 9/26/2011.
(Badalamenti, Raechel) (Entered: 08/10/2011)
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08/15/2011 18 WAIVER OF SERVICE Returned Executed. Joseph M Macksound waiver
sent on 7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/15/2011)

08/15/2011 19 WAIVER OF SERVICE Returned Executed. J-Mack Agency, LLC waiver
sent on 7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/15/2011)

08/15/2011 20 WAIVER OF SERVICE Returned Executed. Mersino Dewatering, Inc. waiver
sent on 7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/15/2011)

08/15/2011 21 WAIVER OF SERVICE Returned Executed. Rodney A Mersino waiver sent
on 7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/15/2011)

08/15/2011 22 WAIVER OF SERVICE Returned Executed. Marco Mersino waiver sent on
7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/15/2011)

08/24/2011 23 ATTORNEY APPEARANCE: John S. Mrowiec - NOT SWORN appearing on
behalf of Joe Harris, Hayward Baker, Inc (Mrowiec - NOT SWORN, John)
(Entered: 08/24/2011)

08/24/2011 24 ATTORNEY APPEARANCE: Erik R. Nelson - NOT SWORN appearing on
behalf of Joe Harris, Hayward Baker, Inc (Nelson - NOT SWORN, Erik)
(Entered: 08/24/2011)

08/26/2011 25 WAIVER OF SERVICE Returned Executed. Joe Harris waiver sent on
7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/26/2011)

08/26/2011 26 WAIVER OF SERVICE Returned Executed. Hayward Baker, Inc waiver sent
on 7/26/2011, answer due 9/26/2011. (Badalamenti, Raechel) (Entered:
08/26/2011)

08/29/2011 27 NOTICE of Appearance by Patrick A. Facca on behalf of Joe Harris, Hayward
Baker, Inc. (Facca, Patrick) (Entered: 08/29/2011)

08/31/2011 28 NOTICE of Appearance by Michael F. Jacobson on behalf of Inland Waters
Pollution Control, Inc., Dennis Oszust, Walter Rozycki. (Jacobson, Michael)
(Entered: 08/31/2011)

08/31/2011 29 NOTICE of Appearance by David J. Poirier on behalf of Inland Waters
Pollution Control, Inc., Dennis Oszust, Walter Rozycki. (Poirier, David)
(Entered: 08/31/2011)

08/31/2011 30 WAIVER OF SERVICE Returned Executed. Inland Waters Pollution Control,
Inc. waiver sent on 7/26/2011, answer due 9/26/2011. (Poirier, David)
(Entered: 08/31/2011)

08/31/2011 31 WAIVER OF SERVICE Returned Executed. Dennis Oszust waiver sent on
7/26/2011, answer due 9/26/2011. (Poirier, David) (Entered: 08/31/2011)

08/31/2011 32
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WAIVER OF SERVICE Returned Executed. Walter Rozycki waiver sent on
8/5/2011, answer due 10/4/2011. (Poirier, David) (Entered: 08/31/2011)

09/01/2011 33 MOTION to Dismiss under Federal Rule of Civil Procedure 12(b)(6) by
Antonio D'Agostini, James D'Agostini, L. Robert D'Agostini, L. D'Agostini &
Sons, Inc.. (Attachments: # 1 Exhibit Sample RICO Case Statement) (Zack,
David) (Entered: 09/01/2011)

09/01/2011 34 ANSWER to Complaint with Affirmative Defenses by Steve Rohrscheib,
Rohrscheib Sons Caissons, Inc.. (Parfitt, Chris) (Entered: 09/01/2011)

09/01/2011 35 CERTIFICATE OF SERVICE re 34 Answer to Complaint by Steve
Rohrscheib, Rohrscheib Sons Caissons, Inc. (Parfitt, Chris) (Entered:
09/01/2011)

09/01/2011 36 STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and
FINANCIAL INTEREST by Rohrscheib Sons Caissons, Inc. (Parfitt, Chris)
(Entered: 09/01/2011)

09/02/2011 37 STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and
FINANCIAL INTEREST by L. D'Agostini & Sons, Inc. (Zack, David)
(Entered: 09/02/2011)

09/06/2011 38 STIPULATION AND ORDER Extending Date for Inland Waters Pollution
Control Inc., Dennis Oszust and Walter Rozycki to file a Responsive Pleading,
( Responses due by 10/4/2011) Signed by District Judge Robert H. Cleland.
(LWag) (Entered: 09/06/2011)

09/07/2011 39 NOTICE of Appearance by Thomas M. Fallucca on behalf of Anthony Soave.
(Fallucca, Thomas) (Entered: 09/07/2011)

09/07/2011 40 MOTION to Dismiss by Anthony Soave. (Attachments: # 1 Exhibit Case
History: Emergency Repair, # 2 Exhibit Article June 22, 2005 Detroit news)
(Fallucca, Thomas) (Entered: 09/07/2011)

09/07/2011 41 MOTION to Dismiss Claims as Time Barred by Anthony Soave. (Fallucca,
Thomas) (Entered: 09/07/2011)

09/15/2011 42 ANSWER to Complaint with Affirmative Defenses by Kwame Kilpatrick.
(Thomas, James) (Entered: 09/15/2011)

09/16/2011 43 NOTICE of hearing on 33 MOTION to Dismiss under Federal Rule of Civil
Procedure 12(b)(6) MOTION to Dismiss under Federal Rule of Civil
Procedure 12(b)(6), 40 MOTION to Dismiss, 41 MOTION to Dismiss Claims
as Time Barred. Motion Hearing set for 11/2/2011 02:00 PM before District
Judge Robert H. Cleland (LWag) (Entered: 09/16/2011)

09/19/2011 44 ANSWER to Complaint with Affirmative Defenses Amended by Steve
Rohrscheib, Rohrscheib Sons Caissons, Inc.. (Parfitt, Chris) (Entered:
09/19/2011)

09/19/2011 45 CERTIFICATE OF SERVICE re 44 Answer to Complaint by Steve
Rohrscheib, Rohrscheib Sons Caissons, Inc. (Parfitt, Chris) (Entered:
09/19/2011)
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09/21/2011 46 STIPULATION AND ORDER Extending Time to file Response as to 33
MOTION to Dismiss under Federal Rule of Civil Procedure 12(b)(6) :
( Responses due by 10/6/2011) Signed by District Judge Robert H. Cleland.
(LWag) (Entered: 09/21/2011)

09/26/2011 47 STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and
FINANCIAL INTEREST by Hayward Baker, Inc (Mrowiec - NOT SWORN,
John) (Entered: 09/26/2011)

09/26/2011 48 ANSWER to Complaint by J-Mack Agency, LLC, Joseph M Macksound.
(Leaf, Martin) (Entered: 09/26/2011)

09/26/2011 49 MOTION to Dismiss by Marco Mersino, Rodney A Mersino, Mersino
Dewatering, Inc.. (Mersino, Paul) (Entered: 09/26/2011)

09/26/2011 50 ANSWER to Complaint with Affirmative Defenses by Joe Harris, Hayward
Baker, Inc. (Facca, Patrick) (Entered: 09/26/2011)

09/26/2011 51 STIPULATION AND ORDER Extending Time to File Response as to 40
MOTION to Dismiss, 41 MOTION to Dismiss Claims as Time Barred :
( Responses due by 10/6/2011) Signed by District Judge Robert H. Cleland.
(LWag) (Entered: 09/26/2011)

09/26/2011 52 STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and
FINANCIAL INTEREST by Mersino Dewatering, Inc. (Mersino, Paul)
(Entered: 09/26/2011)

09/29/2011 53 MOTION for Sanctions Under Rule 11 by Marco Mersino, Rodney A Mersino,
Mersino Dewatering, Inc.. (Attachments: # 1 Exhibit 1 - Proof of Service)
(Mersino, Paul) (Entered: 09/29/2011)

10/03/2011 54 NOTICE of hearing on 53 MOTION for Sanctions Under Rule 11, 49
MOTION to Dismiss. Motion Hearing set for 11/16/2011 02:00 PM before
District Judge Robert H. Cleland (LWag) (Entered: 10/03/2011)

10/04/2011 55 NOTICE of Appearance by Stephen P. Stella on behalf of Benjamin
Rosenberg, Rotor Electric Company of Michigan, LLC. (Stella, Stephen)
(Entered: 10/04/2011)

10/04/2011 56 ANSWER to Complaint with Affirmative Defenses with Jury Demand by
Benjamin Rosenberg, Rotor Electric Company of Michigan, LLC. (Stella,
Stephen) (Entered: 10/04/2011)

10/04/2011 57 STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and
FINANCIAL INTEREST by Benjamin Rosenberg, Rotor Electric Company of
Michigan, LLC identifying Corporate Parent Rotor Electric Company of
Michigan, LLC f/k/a Rotor Electric Company for Benjamin Rosenberg, Rotor
Electric Company of Michigan, LLC. (Stella, Stephen) (Entered: 10/04/2011)

10/04/2011 58 MOTION to Dismiss by Inland Waters Pollution Control, Inc., Dennis Oszust,
Walter Rozycki. (Attachments: # 1 Index of Exhibits, # 2 Exhibit 1 -Article, #
3 Exhibit 2 - Article, # 4 Exhibit 3 - Award Letter, # 5 Exhibit 4 - Letter)
(Poirier, David) (Entered: 10/04/2011)

10/04/2011 59
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STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and
FINANCIAL INTEREST by Inland Waters Pollution Control, Inc. (Poirier,
David) (Entered: 10/04/2011)

10/06/2011 60 RESPONSE to 40 MOTION to Dismiss filed by Macomb Interceptor Drain
Drainage District. (Attachments: # 1 Exhibit Detroit News Article, 12/17/2010,
# 2 Exhibit Defendant Soave's Web Journal Article, # 3 Exhibit Inland's
Certificate of Merger, # 4 Defendant Miller's Rule 11 Plea Agreement)
(Badalamenti, Raechel) (Entered: 10/06/2011)

10/06/2011 61 RESPONSE to 41 MOTION to Dismiss Claims as Time Barred filed by
Macomb Interceptor Drain Drainage District. (Attachments: # 1 Exhibit Rule
11 Plea Agreement) (Badalamenti, Raechel) (Entered: 10/06/2011)

10/06/2011 62 RESPONSE to 33 MOTION to Dismiss under Federal Rule of Civil Procedure
12(b)(6) MOTION to Dismiss under Federal Rule of Civil Procedure 12(b)(6)
filed by Macomb Interceptor Drain Drainage District. (Attachments: # 1
Exhibit Crain's Detroit Business Article, 8/15/2011, # 2 Exhibit Michigan
Construction Law Digest Article, 4/27/2009, # 3 Exhibit Walbridge v. City of
Detroit Opinion and Order, Docket 08-0627 (10/18/08), # 4 Exhibit Crain's
Detroit Business Article, 7/27/2011, # 5 Exhibit Township of Grosse Ile Press
Release, 7/25/2011, # 6 Exhibit Rule 11 Plea Agreement) (Badalamenti,
Raechel) (Entered: 10/06/2011)

10/10/2011 63 Ex Parte MOTION for Leave to File Excess Pages by Antonio D'Agostini,
James D'Agostini, L. Robert D'Agostini, L. D'Agostini & Sons, Inc.. (Zack,
David) (Entered: 10/10/2011)

10/10/2011 64 MOTION to Strike 60 Response to Motion, to Dismiss for Failure to State a
Claim by Anthony Soave. (Fallucca, Thomas) (Entered: 10/10/2011)

10/10/2011 65 NOTICE of Appearance by Lauren Du Val Donofrio on behalf of All
Plaintiffs. (Donofrio, Lauren) (Entered: 10/10/2011)

10/10/2011 66 Ex Parte MOTION for Leave to File Excess Pages with regard to Docket No
60 by All Plaintiffs. (Donofrio, Lauren) (Entered: 10/10/2011)

10/10/2011 67 Ex Parte MOTION for Leave to File Excess Pages with regard to Docket No
62 by All Plaintiffs. (Donofrio, Lauren) (Entered: 10/10/2011)

10/11/2011 TEXT-ONLY ORDER GRANTING 67 Ex Parte MOTION for Leave to File
Excess Pages with regard to Docket No 62 filed by Macomb Interceptor Drain
Drainage District, GRANTING 63 Ex Parte MOTION for Leave to File Excess
Pages filed by Antonio D'Agostini, L. Robert D'Agostini, James D'Agostini, L.
D'Agostini & Sons, Inc.,and GRANTING 66 Ex Parte MOTION for Leave to
File Excess Pages with regard to Docket No 60 filed by Macomb Interceptor
Drain Drainage District. Signed by District Judge Robert H. Cleland. (LWag)
(Entered: 10/11/2011)

10/11/2011 68 NOTICE of Appearance by Gordon D. Todd - NOT SWORN on behalf of
Anthony Soave. (Todd - NOT SWORN, Gordon) (Entered: 10/11/2011)

10/11/2011 69 NOTICE of Appearance by Thomas C. Green - NOT SWORN on behalf of
Anthony Soave. (Green - NOT SWORN, Thomas) (Entered: 10/11/2011)
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10/12/2011 70 NOTICE of Appearance by David J. Poirier on behalf of Robert L. Williams.
(Poirier, David) (Entered: 10/12/2011)

10/12/2011 71 NOTICE of Appearance by Michael F. Jacobson on behalf of Robert L.
Williams. (Jacobson, Michael) (Entered: 10/12/2011)

10/12/2011 72 MOTION to Dismiss by Robert L. Williams. (Poirier, David) (Entered:
10/12/2011)

10/13/2011 73 NOTICE of Appearance by Matthew C. Herstein on behalf of Steve
Rohrscheib, Rohrscheib Sons Caissons, Inc.. (Herstein, Matthew) (Entered:
10/13/2011)

10/14/2011 74 STIPULATION AND ORDER Regarding Defendant Soave's 64 MOTION to
Strike 60 Response to Motion, to Dismiss for Failure to State a Claim Signed
by District Judge Robert H. Cleland. (LWag) (Entered: 10/14/2011)

10/14/2011 75 STIPULATION AND ORDER for Extension of Time for Responsive
Pleadings from Defendants O'Laughlin Construction Company and Mark E.
O'Laughlin, ( Responses due by 11/14/2011) Signed by District Judge Robert
H. Cleland. (LWag) (Entered: 10/14/2011)

10/17/2011 76 MOTION for Leave to File Excess Pages Regarding Mersino Defendants'
Motion to Dismiss (Docket #49) by Macomb Interceptor Drain Drainage
District. (Badalamenti, Raechel) (Entered: 10/17/2011)

10/17/2011 77 RESPONSE to 53 MOTION for Sanctions Under Rule 11 filed by Macomb
Interceptor Drain Drainage District. (Attachments: # 1 Document
Continuation) (Badalamenti, Raechel) (Entered: 10/17/2011)

10/17/2011 78 AMENDED by J-Mack Agency, LLC, Joseph M Macksound Ammended
Answer (Leaf, Martin) (Entered: 10/17/2011)

10/17/2011 79 RESPONSE to 49 MOTION to Dismiss filed by Macomb Interceptor Drain
Drainage District. (Badalamenti, Raechel) (Entered: 10/17/2011)

10/19/2011 TEXT-ONLY NOTICE: Hearing on Motions to Dismiss are Cancelled re 43
Notice of Hearing on Motion, 54 Notice of Hearing on Motion (LWag)
(Entered: 10/19/2011)

10/19/2011 TEXT-ONLY ORDER GRANTING 76 MOTION for Leave to File Excess
Pages Regarding Mersino Defendants' Motion to Dismiss (Docket #49) filed by
Macomb Interceptor Drain Drainage District. Signed by District Judge Robert
H. Cleland. (LWag) (Entered: 10/19/2011)

10/19/2011 80 NOTICE of Joinder/Concurrence in 49 MOTION to Dismiss filed by Mersino
Dewatering, Inc., Marco Mersino, Rodney A Mersino by Benjamin Rosenberg,
Rotor Electric Company of Michigan, LLC (Stella, Stephen) (Entered:
10/19/2011)

10/19/2011 81 REPLY to Response re 41 MOTION to Dismiss Claims as Time Barred filed
by Anthony Soave. (Fallucca, Thomas) (Entered: 10/19/2011)

10/19/2011 82 REPLY to Response re 40 MOTION to Dismiss For failure to State a Claim
filed by Anthony Soave. (Fallucca, Thomas) (Entered: 10/19/2011)
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10/20/2011 83 REPLY to Response re 33 MOTION to Dismiss under Federal Rule of Civil
Procedure 12(b)(6) MOTION to Dismiss under Federal Rule of Civil
Procedure 12(b)(6) filed by Antonio D'Agostini, James D'Agostini, L. Robert
D'Agostini, L. D'Agostini & Sons, Inc.. (Zack, David) (Entered: 10/20/2011)

10/24/2011 84 REPLY to Response re 53 MOTION for Sanctions Under Rule 11 filed by
Marco Mersino, Rodney A Mersino, Mersino Dewatering, Inc.. (Mersino,
Paul) (Entered: 10/24/2011)

10/24/2011 85 ORDER ADJOURNING Motion Hearings set for 11/2/2011 and 11/16/2011 re
43 Notice of Hearing on Motion, 54 Notice of Hearing on Motion. Signed by
District Judge Robert H. Cleland. (LWag) (Entered: 10/24/2011)

10/24/2011 86 NOTICE of Joinder/Concurrence in 80 Notice of Joinder/Concurrence filed by
Rotor Electric Company of Michigan, LLC, Benjamin Rosenberg by Benjamin
Rosenberg, Rotor Electric Company of Michigan, LLC Defendants Rotor
Electric Company Of Michigan, LLC And Benjamin Rosenberg's Reply In
Support Of Their Concurrence With The Mersino Defendants' Motion To
Dismiss (Stella, Stephen) (Entered: 10/24/2011)

10/24/2011 87 MOTION for Leave to File Excess Pages in Response to Inland Defendants'
Motion to Dismiss (Docket # 58) by All Plaintiffs. (Donofrio, Lauren)
(Entered: 10/24/2011)

10/24/2011 88 RESPONSE to 58 MOTION to Dismiss filed by All Plaintiffs. (Donofrio,
Lauren) (Entered: 10/24/2011)

10/25/2011 TEXT-ONLY ORDER GRANTING 87 MOTION for Leave to File Excess
Pages in Response to Inland Defendants' Motion to Dismiss (Docket # 58) filed
by Macomb Interceptor Drain Drainage District. Signed by District Judge
Robert H. Cleland. (LWag) (Entered: 10/25/2011)

10/25/2011 89 NOTICE of Appearance by Thomas D. Noonan on behalf of Mark E
O'Laughlin, O'Laughlin Construction Company. (Noonan, Thomas) (Entered:
10/25/2011)

10/26/2011 90 WAIVER OF SERVICE Returned Executed. Victor Mercado waiver sent on
8/5/2011, answer due 10/4/2011. (Badalamenti, Raechel) (Entered:
10/26/2011)

10/26/2011 91 NOTICE of Pro Se Appearance by Victor Mercado. (DTyl) (Entered:
10/27/2011)

10/31/2011 92 ATTORNEY APPEARANCE: Christian P. Collis appearing on behalf of
Patriot Pumps, LLC (Collis, Christian) (Entered: 10/31/2011)

10/31/2011 93 ATTORNEY APPEARANCE: Christian P. Collis appearing on behalf of Brian
Lenaghan (Collis, Christian) (Entered: 10/31/2011)

10/31/2011 94 ANSWER to Complaint with Affirmative Defenses by Brian Lenaghan.
(Collis, Christian) (Entered: 10/31/2011)

10/31/2011 95 ANSWER to Complaint with Affirmative Defenses by Patriot Pumps, LLC.
(Collis, Christian) (Entered: 10/31/2011)
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10/31/2011 96 STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and
FINANCIAL INTEREST by Patriot Pumps, LLC identifying Corporate Parent
Patriot Pump LLC for Patriot Pumps, LLC. (Collis, Christian) (Entered:
10/31/2011)

10/31/2011 97 Ex Parte MOTION for Leave to File Excess Pages in Reply to Plaintiff's
Response in Opposition to the Their Motion to Dismiss by Marco Mersino,
Rodney A Mersino, Mersino Dewatering, Inc.. (Mersino, Paul) (Entered:
10/31/2011)

10/31/2011 98 REPLY to Response re 49 MOTION to Dismiss filed by Marco Mersino,
Rodney A Mersino, Mersino Dewatering, Inc.. (Mersino, Paul) (Entered:
10/31/2011)

11/01/2011 TEXT-ONLY ORDER GRANTING 97 Ex Parte MOTION for Leave to File
Excess Pages in Reply to Plaintiff's Response in Opposition to the Their Motion
to Dismiss filed by Mersino Dewatering, Inc., Marco Mersino, Rodney A
Mersino. Signed by District Judge Robert H. Cleland. (LWag) (Entered:
11/01/2011)

11/04/2011 99 MOTION to Dismiss by Steve Rohrscheib, Rohrscheib Sons Caissons, Inc..
(Attachments: # 1 Exhibit A, # 2 Exhibit B) (Herstein, Matthew) (Entered:
11/04/2011)

11/04/2011 100 CERTIFICATE OF SERVICE re 99 MOTION to Dismiss by Steve
Rohrscheib, Rohrscheib Sons Caissons, Inc. (Herstein, Matthew) (Entered:
11/04/2011)

11/04/2011 101 MOTION for Alternate Service and Extension of Summonses by All Plaintiffs.
(Attachments: # 1 Index of Exhibits, # 2 Exhibit A- Affidavit Regarding
Ferguson Defendants, # 3 Exhibit B- Tax Assessor Record regarding Ferguson
Defendants, # 4 Exhibit C- Affidavit regarding Dubay Defendants, # 5 Exhibit
D- Tax Assessor Record regarding Dubay Defendants, # 6 Exhibit E- Request
for Waiver Envelope to Superior/Patel Defendants, # 7 Exhibit F- Affidavit
regarding Superior Defendant, # 8 Exhibit G- Tax Assessor Record regarding
Superior Defendant) (Badalamenti, Raechel) (Entered: 11/04/2011)

11/07/2011 102 Ex Parte MOTION for Leave to File Excess Pages by Inland Waters Pollution
Control, Inc., Dennis Oszust, Walter Rozycki, Robert L. Williams. (Poirier,
David) (Entered: 11/07/2011)

11/07/2011 103 REPLY to Response re 72 MOTION to Dismiss, 58 MOTION to Dismiss filed
by Inland Waters Pollution Control, Inc., Dennis Oszust, Walter Rozycki,
Robert L. Williams. (Poirier, David) (Entered: 11/07/2011)

11/10/2011 104 NOTICE of Appearance by Stephen A. Bromberg on behalf of Mark E
O'Laughlin, O'Laughlin Construction Company. (Bromberg, Stephen)
(Entered: 11/10/2011)

11/10/2011 105 APPLICATION for Pro Se E-Filing Login and Password by Victor M.
Mercado. [APPROVED] (KCla) (Entered: 11/10/2011)

11/10/2011 Pro Se E-filing Account Created for Victor M. Mercado. (VLun) (Entered:
11/10/2011)
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11/10/2011 Pro Se E-filing Account Created for Victor M. Mercado. (VLun) (Entered:
11/10/2011)

11/11/2011 106 RESPONSE to 49 MOTION to Dismiss Concurrence and Request for
Dismissal filed by Rotor Electric Company of Michigan LLC and Benjamin
Rosenberg filed by Macomb Interceptor Drain Drainage District. (Badalamenti,
Raechel) (Entered: 11/11/2011)

11/15/2011 107 STIPULATION AND ORDER for Extension of Time for Defendants
O'Laughlin Construction Compnay and Mark E. O'Laughlin to file a
Responsive pleading, ( Responses due by 12/14/2011) Signed by District
Judge Robert H. Cleland. (LWag) (Entered: 11/15/2011)

11/15/2011 TEXT-ONLY ORDER GRANTING 102 Ex Parte MOTION for Leave to File
Excess Pages filed by Walter Rozycki, Dennis Oszust, Inland Waters Pollution
Control, Inc., Robert L. Williams. Signed by District Judge Robert H. Cleland.
(LWag) (Entered: 11/15/2011)

11/16/2011 108 OPINION AND ORDER granting in part and denying in part 101 Plaintiff's
Motion for Alternate Service and Extension of Summons. Signed by District
Judge Robert H. Cleland. (LWag) (Entered: 11/16/2011)

11/16/2011 109 CERTIFICATE of Service/Summons Returned Executed. Dubay's
Landscaping Services, Inc. served on 11/4/2011, answer due 11/28/2011.
(Badalamenti, Raechel) (Entered: 11/16/2011)

11/16/2011 110 CERTIFICATE of Service/Summons Returned Executed. Lawrence R Dubay
served on 11/4/2011, answer due 11/28/2011. (Badalamenti, Raechel)
(Entered: 11/16/2011)

11/17/2011 111 MOTION to Dismiss by Brian Lenaghan. (Collis, Christian) (Entered:
11/17/2011)

11/17/2011 112 MOTION to Dismiss by Patriot Pumps, LLC. (Collis, Christian) (Entered:
11/17/2011)

11/17/2011 REQUEST for SUMMONS for Derrick A. Miller. (Badalamenti, Raechel)
(Entered: 11/17/2011)

11/17/2011 REQUEST for SUMMONS for Bobby W. Ferguson, Ferguson's Enterprises,
Inc, Thomas Gouin, Wendy Gouin, Great Lakes Diving & Salvage, Inc.,
Derrick A. Miller, Bharat Patel. (Badalamenti, Raechel) (Entered: 11/17/2011)

11/18/2011 113 SUMMONS Issued for *Bobby W. Ferguson, Ferguson's Enterprises, Inc,
Thomas Gouin, Wendy Gouin, Great Lakes Diving & Salvage, Inc., Derrick A.
Miller, Bharat Patel* (TMcg) (Entered: 11/18/2011)

11/18/2011 114 CERTIFICATE of Service/Summons Returned Executed. Superior Enginering
Associates, Inc. served on 11/16/2011, answer due 12/7/2011. (Badalamenti,
Raechel) (Entered: 11/18/2011)

11/28/2011 115 RESPONSE to 99 MOTION to Dismiss filed by Macomb Interceptor Drain
Drainage District. (Attachments: # 1 Exhibit Crain's Business Article, dated
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July 24, 2011, # 2 Exhibit Rule 11 Plea Agreement) (Badalamenti, Raechel)
(Entered: 11/28/2011)

11/29/2011 116 ATTORNEY APPEARANCE: Daniel J. Donahue appearing on behalf of
Lawrence R Dubay, Dubay's Landscaping Services, Inc. (Donahue, Daniel)
(Entered: 11/29/2011)

12/02/2011 117 ANSWER to Complaint with Affirmative Defenses and Proof of Service by
Lawrence R Dubay, Dubay's Landscaping Services, Inc.. (Donahue, Daniel)
(Entered: 12/02/2011)

12/02/2011 118 STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and
FINANCIAL INTEREST by Lawrence R Dubay, Dubay's Landscaping
Services, Inc. (Donahue, Daniel) (Entered: 12/02/2011)

12/07/2011 119 NOTICE of Appearance by Ronald E. Kaplovitz on behalf of Perry Mehta.
(Kaplovitz, Ronald) (Entered: 12/07/2011)

12/07/2011 120 NOTICE of Appearance by Ronald E. Kaplovitz on behalf of FutureNet
Group, Inc.. (Kaplovitz, Ronald) (Entered: 12/07/2011)

12/07/2011 121 ANSWER to Complaint with Affirmative Defenses by Perry Mehta.
(Kaplovitz, Ronald) (Entered: 12/07/2011)

12/07/2011 122 ANSWER to Complaint with Affirmative Defenses by FutureNet Group, Inc..
(Kaplovitz, Ronald) (Entered: 12/07/2011)

12/07/2011 123 MOTION to Dismiss by Perry Mehta. (Kaplovitz, Ronald) (Entered:
12/07/2011)

12/07/2011 124 MOTION to Dismiss by FutureNet Group, Inc. (Kaplovitz, Ronald) Modified
on 12/8/2011 (KKra). [ON BEHALF OF FUTURENET GROUP, INC AND
PERRY MEHTA] (Entered: 12/07/2011)

12/07/2011 125 MOTION to Dismiss by Perry Mehta. (Kaplovitz, Ronald) Modified on
12/7/2011 (KKra). [DOCUMENT IS A DUPLICATE OF ENTRY 124]
(Entered: 12/07/2011)

12/08/2011 126 MOTION for Leave to File Excess Pages Regarding Response in Opposition to
Patriot Pump Defendants' Motion(s) to Dismiss (Dockets 111 and 112) by
Macomb Interceptor Drain Drainage District. (Badalamenti, Raechel) (Entered:
12/08/2011)

12/08/2011 127 RESPONSE to 112 MOTION to Dismiss, 111 MOTION to Dismiss filed by
Macomb Interceptor Drain Drainage District. (Attachments: # 1 Exhibit
Exhibit #1 - Miller Plea Agreement) (Badalamenti, Raechel) (Entered:
12/08/2011)

12/09/2011 128 STIPULATION AND ORDER for Extension of time for defendants
O'Laughlin Construction Company and Mark E. O'Laughlin to file a responsive
pleading, ( Responses due by 1/16/2012) Signed by District Judge Robert H.
Cleland. (LWag) (Entered: 12/09/2011)

12/09/2011 TEXT-ONLY ORDER GRANTING re 126 MOTION for Leave to File Excess
Pages Regarding Response in Opposition to Patriot Pump Defendants' Motion
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(s) to Dismiss (Dockets 111 and 112) filed by Macomb Interceptor Drain
Drainage District. Signed by District Judge Robert H. Cleland. (LWag)
(Entered: 12/09/2011)

12/09/2011 129 REPLY to Response re 99 MOTION to Dismiss filed by Steve Rohrscheib,
Rohrscheib Sons Caissons, Inc.. (Attachments: # 1 Exhibit A) (Herstein,
Matthew) (Entered: 12/09/2011)

12/19/2011 130 MOTION to Dismiss by FutureNet Group, Inc., Perry Mehta. (Kaplovitz,
Ronald) Modified on 12/19/2011 (KKra). [AMENDED] (Entered: 12/19/2011)

12/19/2011 131 AMENDED ANSWER to Complaint with Affirmative Defenses by Lawrence
R Dubay, Dubay's Landscaping Services, Inc.. (Donahue, Daniel) (Entered:
12/19/2011)

12/22/2011 132 NOTICE of Appearance by Anthony S. Spokojny on behalf of Thomas Gouin,
Wendy Gouin, Great Lakes Diving & Salvage, Inc.. (Spokojny, Anthony)
(Entered: 12/22/2011)

12/22/2011 133 NOTICE by FutureNet Group, Inc., Perry Mehta of withdrawal of 124
MOTION to Dismiss. (Kaplovitz, Ronald) (Entered: 12/22/2011)

12/22/2011 134 NOTICE of Appearance by Walter J. Piszczatowski on behalf of Lakeshore
Engineering Services, Inc., Avinash Rachmale. (Piszczatowski, Walter)
(Entered: 12/22/2011)

12/27/2011 135 NOTICE of Appearance by Olivia N. Keuten on behalf of All Plaintiffs.
(Keuten, Olivia) (Entered: 12/27/2011)

12/27/2011 136 NOTICE of Appearance by Scott S. Yaldo on behalf of Bharat Patel, Superior
Enginering Associates, Inc.. (Yaldo, Scott) (Entered: 12/27/2011)

12/28/2011 137 NOTICE TO APPEAR: Status/Scheduling Conference set for 2/10/2012
02:00 PM before District Judge Robert H. Cleland (LWag) (Entered:
12/28/2011)

12/29/2011 138 ANSWER to Complaint by Victor M. Mercado. (Mercado, Victor) (Entered:
12/29/2011)

12/29/2011 139 Second MOTION for Alternate Service and for Extension of Summonses by
Macomb Interceptor Drain Drainage District. (Attachments: # 1 Index of
Exhibits, # 2 Exhibit A- Returned Envelope from attempted first class mail
service upon Miller, # 3 Exhibit B- Second Returned Envelope from attempted
first class mail service upon Miller, # 4 Exhibit C- Appearance Bond Signed
By Derrick A. Miller, # 5 Exhibit D- Miller Plea Agreement, # 6 Exhibit E -
Refusal to accept service letter from Miller's criminal attorney, # 7 Exhibit F-
Affidavit of Non-Service re Miller, # 8 Exhibit G- First Affidavit of Non-
Service re Ferguson Defendants, # 9 Exhibit H- Second Affidavit of Non-
Service re: Ferguson Defendants, # 10 Exhibit I- Refusal to accept service
letter from Fergusons' criminal attorney, # 11 Exhibit J- Tax Assessor Record
for Ferguson) (Badalamenti, Raechel) (Entered: 12/29/2011)

01/03/2012 140 NOTICE of Appearance by Patrick S. McKay on behalf of All Plaintiffs.
(McKay, Patrick) (Entered: 01/03/2012)
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01/10/2012 141 OPINION AND ORDER granting 139 Plaintiff's Second Motion for Alternate
Service and Extension of Summons. Signed by District Judge Robert H.
Cleland. (LWag) (Entered: 01/10/2012)

01/10/2012 REQUEST for SUMMONS for Bobby W. Ferguson, Ferguson's Enterprises,
Inc, Derrick A. Miller. (McKay, Patrick) (Entered: 01/10/2012)

01/10/2012 142 SUMMONS Issued for *Bobby W. Ferguson* (DPer) (Entered: 01/10/2012)

01/10/2012 143 SUMMONS Issued for *Ferguson's Enterprises, Inc* (DPer) (Entered:
01/10/2012)

01/10/2012 144 SUMMONS Issued for *Derrick A. Miller* (DPer) (Entered: 01/10/2012)

01/10/2012 145 MOTION to Intervene by City of Detroit. (Watson, Jerome) (Entered:
01/11/2012)

01/11/2012 146 INDEX of Exhibits by City of Detroit (Attachments: # 1 Exhibit 1A - Macomb
Acquisition Agreement, # 2 Document Continuation 1B -, # 3 Exhibit 2A -
Settlement Agreement, # 4 Document Continuation 2B, # 5 Exhibit C -
Commodities Exp. Co. v. City of Detroit) (Watson, Jerome) (Entered:
01/11/2012)

01/11/2012 147 EXHIBIT 4 - Intv. Compl. re 146 Exhibit Index, 145 MOTION to Intervene by
City of Detroit (Attachments: # 1 Document Continuation Intv. Compl. cont'd)
(Watson, Jerome) (Entered: 01/11/2012)

01/11/2012 148 EXHIBIT re 147 Exhibit by All Defendants (Attachments: # 1 Exhibit Exhibit
1 to Exhibit 4, # 2 Exhibit Exhibit 2 to Exhibit 4, # 3 Exhibit Exhibit 3 to
Exhibit 4, # 4 Exhibit Exhibit 4 to Exhibit 4, # 5 Exhibit Exhibit 5 to Exhibit 4,
# 6 Exhibit Exhibit 6 to Exhibit 4, # 7 Exhibit Exhibit 7 to Exhibit 4, # 8
Exhibit Exhibit 8 to Exhibit 4, # 9 Exhibit Exhibit 9 to Exhibit 4, # 10 Exhibit
Exhibit 10 to Exhibit 4, # 11 Exhibit Exhibit 11 to Exhibit 4, # 12 Exhibit
Exhibit 12 to Exhibit 4) (Sahu, Saura) (Entered: 01/11/2012)

01/11/2012 149 NOTICE of Appearance by Don W. Blevins on behalf of Antonio D'Agostini,
James D'Agostini, L. Robert D'Agostini, L. D'Agostini & Sons, Inc.. (Blevins,
Don) (Entered: 01/11/2012)

01/11/2012 150 ANSWER to Complaint with Affirmative Defenses by Bharat Patel, Superior
Enginering Associates, Inc.. (Yaldo, Scott) (Entered: 01/11/2012)

01/12/2012 151 STIPULATION AND ORDER for Extension of Time for defendants
O'Laughlin Construction Company and Mark E O'Laughlin, ( Responses due
by 2/1/2012) Signed by District Judge Robert H. Cleland. (LWag) (Entered:
01/12/2012)

01/12/2012 152 NOTICE of Appearance by Jerome R. Watson on behalf of All Defendants.
(Watson, Jerome) [APPEARANCE FOR INTERVENOR PLAINTIFF CITY
OF DETROIT] Modified on 1/13/2012 (DPer). (Entered: 01/12/2012)

01/12/2012 153 NOTICE of Appearance by Saura J. Sahu on behalf of All Defendants. (Sahu,
Saura)[APPEARANCE FOR INTERVENOR PLAINTIFF CITY OF
DETROIT] Modified on 1/13/2012 (DPer). (Entered: 01/12/2012)
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01/13/2012 154 NOTICE by Macomb Interceptor Drain Drainage District Proof of Service of
Mailing Pursuant to Order for Alternate Service Regarding Defendants
Derrick Miller, Bobby W. Ferguson and Ferguson's Enterprises (McKay,
Patrick) (Entered: 01/13/2012)

01/13/2012 155 ORDER Setting Briefing Schedule on Non-Party City of Detroit's Motion to
Intervene and Terminating Without Prejudice Defendants' 33 Motion to
Dismiss; 40 Motion to Dismiss; 41 Motion to Dismiss; 49 Motion to Dismiss;
53 Motion for Sanctions; 58 Motion to Dismiss; 72 Motion to Dismiss; 99
Motion to Dismiss; 111 Motion to Dismiss; 130 Motion to Dismiss. Signed by
District Judge Robert H. Cleland. (LWag) (Entered: 01/13/2012)

01/17/2012 156 NOTICE of Appearance by Irene B. Hathaway on behalf of City of Detroit.
(Hathaway, Irene) (Entered: 01/17/2012)

01/17/2012 157 NOTICE of Appearance by Joseph W. Uhl on behalf of City of Detroit. (Uhl,
Joseph) (Entered: 01/17/2012)

01/24/2012 158 NOTICE by Macomb Interceptor Drain Drainage District Proof of Service on
Derrick Miller by Posting at USDC Pursuant to Order for Alternate Service of
Process (McKay, Patrick) (Entered: 01/24/2012)

01/24/2012 159 NOTICE by Macomb Interceptor Drain Drainage District Proof of Service on
Derrick Miller by Posting at WCCC Pursuant to Order for Alternate Service of
Process (McKay, Patrick) (Entered: 01/24/2012)

01/24/2012 160 NOTICE by Macomb Interceptor Drain Drainage District Proof of Service on
Bobby Ferguson by Posting at his home Pursuant to Order for Alternate
Service of Process (McKay, Patrick) (Entered: 01/24/2012)

01/24/2012 161 NOTICE by Macomb Interceptor Drain Drainage District Proof of Service on
Ferguson's Enterprises by Posting at its Office Pursuant to Order for Alternate
Service of Process (McKay, Patrick) (Entered: 01/24/2012)

01/25/2012 162 MOTION for Reconsideration re 155 Order on Motion to Dismiss,,,,,,,, Order
on Motion for Sanctions,,,,,,,,,,, by Antonio D'Agostini, James D'Agostini, L.
Robert D'Agostini, L. D'Agostini & Sons, Inc.. (Attachments: # 1 Exhibit Ex.
1, # 2 Exhibit Ex. 2, # 3 Exhibit Ex. 3, # 4 Exhibit Ex. 4, # 5 Exhibit Ex. 5, # 6
Exhibit Ex. 6) (Zack, David) (Entered: 01/25/2012)

01/26/2012 163 RESPONSE to 145 MOTION to Intervene Statement filed by Anthony Soave.
(Fallucca, Thomas) (Entered: 01/26/2012)

01/27/2012 164 CERTIFICATE of Service/Summons Returned Executed. Bobby W. Ferguson
served on 1/23/2012, answer due 2/13/2012; Ferguson's Enterprises, Inc served
on 1/23/2012, answer due 2/13/2012; Derrick A. Miller served on 1/20/2012,
answer due 2/10/2012. (McKay, Patrick) (Entered: 01/27/2012)

01/27/2012 165 ATTORNEY APPEARANCE: Kevin B. Hirsch appearing on behalf of Inland
Waters Pollution Control, Inc., Dennis Oszust, Walter Rozycki, Robert L.
Williams (Hirsch, Kevin) (Entered: 01/27/2012)

01/27/2012 166
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ATTORNEY APPEARANCE: David W. Williams appearing on behalf of
Inland Waters Pollution Control, Inc., Dennis Oszust, Walter Rozycki, Robert
L. Williams (Williams, David) (Entered: 01/27/2012)

01/27/2012 167 NOTICE of Joinder/Concurrence in 162 MOTION for Reconsideration re 155
Order on Motion to Dismiss,,,,,,,, Order on Motion for Sanctions,,,,,,,,,,,
MOTION for Reconsideration re 155 Order on Motion to Dismiss,,,,,,,, Order
on Motion for Sanctions,,,,,,,,,,, filed by Antonio D'Agostini, L. Robert
D'Agostini, James D'Agostini, L. D'Agostini & Sons, Inc. by Joe Harris,
Hayward Baker, Inc or, in the Alternative, Motion for Clarification (Nelson -
NOT SWORN, Erik) (Entered: 01/27/2012)

01/27/2012 168 RESPONSE to 145 MOTION to Intervene IN OPPOSITION filed by Inland
Waters Pollution Control, Inc., Brian Lenaghan, Dennis Oszust, Patriot Pumps,
LLC, Walter Rozycki, Robert L. Williams. (Attachments: # 1 Exhibit 1 -
10/4/2010 Letter from U.S. Department of Justice) (Poirier, David) (Entered:
01/27/2012)

01/27/2012 169 RESPONSE to 145 MOTION to Intervene filed by Antonio D'Agostini, James
D'Agostini, L. Robert D'Agostini, L. D'Agostini & Sons, Inc.. (Attachments: #
1 Exhibit Ex. 1, # 2 Exhibit Ex. 2, # 3 Exhibit Ex. 3, # 4 Exhibit Ex. 4, # 5
Exhibit Ex. 5, # 6 Exhibit Ex. 6, # 7 Exhibit Ex. 7, # 8 Exhibit Ex. 8, # 9
Exhibit Ex. 9) (Zack, David) (Entered: 01/27/2012)

01/27/2012 170 RESPONSE to 145 MOTION to Intervene As a Matter of Right Under
Fed.R.Civ.P. 24(A) filed by Lakeshore Engineering Services, Inc., Avinash
Rachmale. (Geller, Robert) (Entered: 01/27/2012)

02/01/2012 171 NOTICE of Appearance by Jeremy R. Heuer - NOT SWORN on behalf of
Benjamin Rosenberg, Rotor Electric Company of Michigan, LLC. (Heuer -
NOT SWORN, Jeremy) (Entered: 02/01/2012)

02/03/2012 172 ATTORNEY APPEARANCE: Randall M. Lending - NOT SWORN appearing
on behalf of Benjamin Rosenberg, Rotor Electric Company of Michigan, LLC
(Lending - NOT SWORN, Randall) (Entered: 02/03/2012)

02/03/2012 173 REPLY to Response re 145 MOTION to Intervene filed by City of Detroit.
(Attachments: # 1 Index of Exhibits, # 2 Exhibit 1. Hiar v Hingston, # 3
Exhibit 2. Hanner v City of Dearborn Heights, # 4 Exhibit 3. Sparks v M&T
Bank, # 5 Exhibit 4. Chandler v Wackenhut Corp.) (Sahu, Saura) (Entered:
02/03/2012)

02/03/2012 174 REPLY to Response re 145 MOTION to Intervene filed by City of Detroit.
(Attachments: # 1 Exhibit 1. Grange Mut. Cas. Co. v Mack) (Sahu, Saura)
(Entered: 02/03/2012)

02/03/2012 175 REPLY to Response re 145 MOTION to Intervene (Re: Inland Waters) filed
by City of Detroit. (Sahu, Saura) (Entered: 02/03/2012)

02/03/2012 176 MOTION for Leave to File to File First Amended Complaint by Macomb
Interceptor Drain Drainage District. (Attachments: # 1 Exhibit Exhibit A -
Proposed First Amended Complaint, # 2 Document Continuation Exhibits to
Proposed First Amended Complaint, # 3 Document Continuation Cont.
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Exhibits to Proposed First Amended Complaint, # 4 Document Continuation
Cont. Exhibits to Proposed First Amended Complaint) (Badalamenti, Raechel)
(Entered: 02/03/2012)

02/06/2012 177 NOTICE of Appearance by W. Mack Faison on behalf of City of Detroit.
(Faison, W.) (Entered: 02/06/2012)

02/07/2012 178 OPINION AND ORDER denying 162 D'Agostini Defendants Motion for
Reconsideration and denying 167 Notice of Joinder/Concurrence, filed by
Hayward Baker, Inc, Joe Harris. Signed by District Judge Robert H. Cleland.
(LWag) (Entered: 02/07/2012)

02/08/2012 179 STIPULATION AND ORDER for dismissal without prejudice as to
defendants, Lakeshore Engineering Services, Inc. and Avinash Rachmale.
Signed by District Judge Robert H. Cleland. (LWag) (Entered: 02/08/2012)

02/10/2012 180 [STRICKEN] NOTICE of Appearance by Ronald E. Kaplovitz on behalf of
FutureNet Group, Inc.. (Kaplovitz, Ronald) Modified on 2/21/2012 (LWag).
(Entered: 02/10/2012)

02/10/2012 Minute Entry - Status Conference held on 2/10/2012 before District Judge
Robert H. Cleland. (LWag) (Entered: 02/10/2012)

02/10/2012 181 MOTION for Withdrawal of Attorney James C. Thomas; Michael C. Naughton
by Kwame Kilpatrick. (Thomas, James) (Entered: 02/10/2012)

02/13/2012 TEXT-ONLY ORDER STRIKING 180 Notice of Appearance filed by
FutureNet Group, Inc.. Signed by District Judge Robert H. Cleland. (LWag)
(Entered: 02/13/2012)

02/16/2012 182 RESPONSE to 176 MOTION for Leave to File to File First Amended
Complaint filed by Marco Mersino, Rodney A Mersino, Mersino Dewatering,
Inc.. (Attachments: # 1 Index of Exhibits, # 2 Exhibit A - Letter dated
September 7, 2011, # 3 Exhibit B - Rule 11 Motion) (Mersino, Paul) (Entered:
02/16/2012)

02/16/2012 183 RESPONSE to 176 MOTION for Leave to File to File First Amended
Complaint filed by Anthony Soave. (Todd, Gordon) (Entered: 02/16/2012)

02/17/2012 184 EXHIBIT to Motion to Withdraw as Counsel by Kwame Kilpatrick
(Attachments: # 1 Exhibit Consent to Withdrawal) (Thomas, James) (Entered:
02/17/2012)

02/17/2012 185 RESPONSE to 176 MOTION for Leave to File to File First Amended
Complaint filed by Antonio D'Agostini, James D'Agostini, L. Robert
D'Agostini, L. D'Agostini & Sons, Inc.. (Zack, David) (Entered: 02/17/2012)

02/17/2012 186 RESPONSE to 176 MOTION for Leave to File to File First Amended
Complaint filed by Inland Waters Pollution Control, Inc., Dennis Oszust,
Walter Rozycki, Robert L. Williams. (Poirier, David) (Entered: 02/17/2012)

02/23/2012 187 REPLY to Response re 176 MOTION for Leave to File to File First Amended
Complaint filed by Macomb Interceptor Drain Drainage District. (Badalamenti,
Raechel) (Entered: 02/23/2012)
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02/24/2012 188 Joint MOTION for Summary Judgment by Anthony Soave. (Fallucca, Thomas)
(Entered: 02/24/2012)

02/24/2012 189 NOTICE of hearing on 145 MOTION to Intervene. Motion Hearing set for
4/4/2012 02:00 PM before District Judge Robert H. Cleland (LWag)
(Entered: 02/24/2012)

02/27/2012 190 Amended MOTION for Summary Judgment Joint by Anthony Soave.
(Fallucca, Thomas) (Entered: 02/27/2012)

02/28/2012 191 MOTION to Strike 187 Reply to Response to Motion or for Leave to File
Surreply in Order to Respond to New and False Allegations by Antonio
D'Agostini, James D'Agostini, L. Robert D'Agostini, L. D'Agostini & Sons,
Inc.. (Attachments: # 1 Exhibit Ex. 1, Letter from David M. Zack to Raechel
M. Badalamenti) (Zack, David) (Entered: 02/28/2012)

02/28/2012 192 ORDER Suspending briefing on 190 Amended MOTION for Summary
Judgment Joint 188 Joint MOTION for Summary Judgment filed by Anthony
Soave and Suspending any further motion practice, or briefing on currectly
filed motions. Signed by District Judge Robert H. Cleland. (LWag) (Entered:
02/28/2012)

03/01/2012 193 REQUEST FOR CLERK'S ENTRY OF DEFAULT as to Derrick A. Miller by
Macomb Interceptor Drain Drainage District. (McKay, Patrick) (Entered:
03/01/2012)

03/01/2012 194 REQUEST FOR CLERK'S ENTRY OF DEFAULT as to Bobby W. Ferguson
by Macomb Interceptor Drain Drainage District. (McKay, Patrick) (Entered:
03/01/2012)

03/01/2012 195 REQUEST FOR CLERK'S ENTRY OF DEFAULT as to Ferguson's
Enterprises, Inc by Macomb Interceptor Drain Drainage District. (McKay,
Patrick) (Entered: 03/01/2012)

03/01/2012 196 CLERK'S ENTRY OF DEFAULT as to *Bobby W. Ferguson, Ferguson's
Enterprises, Inc, Derrick A. Miller* (TMcg) (Entered: 03/01/2012)

03/12/2012 197 ORDER Holding in Abeyance 181 MOTION for Withdrawal of Attorney
James C. Thomas; Michael C. Naughton filed by Kwame Kilpatrick. Signed by
District Judge Robert H. Cleland. (LWag) (Entered: 03/12/2012)

03/21/2012 198 SUPPLEMENTAL BRIEF re 181 MOTION for Withdrawal of Attorney James
C. Thomas; Michael C. Naughton filed by Kwame Kilpatrick. (Thomas, James)
(Entered: 03/21/2012)

03/28/2012 199 ORDER granting 181 Motion to Withdraw as Attorney for defendant Kwame
Kilpatrick, Individually Tolling deadlines as to defendant Kilpatrick until
4/19/2012 and Directing Counsel to serve defendant Kilpatrick with a copy of
this order.. Signed by District Judge Robert H. Cleland. (LWag) (Entered:
03/28/2012)

04/04/2012 Minute Entry - Motion Hearing held on 4/4/2012 re 145 MOTION to Intervene
filed by City of Detroit before District Judge Robert H. Cleland. Disposition:
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Oral arguments on motion to intervene. Order to follow.(Court Reporter Larry
Przybysz) (Bankston, T) (Entered: 04/05/2012)

04/19/2012 Remark - At request of current counsel, Defendant Kilpatrick's deadline to
obtain new counsel is extended to Monday, 4/23/2012. (LWag) (Entered:
04/19/2012)

04/20/2012 200 TRANSCRIPT of Motion Hearing held on April 4, 2012. (Court
Reporter/Transcriber: Lawrence R. Przybysz) (Number of Pages: 48) The
parties have 21 days to file with the court and Court Reporter/Transcriber a
Redaction Request of this transcript. If no request is filed, the transcript may be
made remotely electronically available to the public without redaction after 90
days. Redaction Request due 5/11/2012. Redacted Transcript Deadline set for
5/21/2012. Release of Transcript Restriction set for 7/19/2012. Transcript may
be viewed at the court public terminal or purchased through the Court
Reporter/Transcriber before the deadline for Release of Transcript Restriction.
After that date, the transcript is publicly available. (Przybysz, L) (Entered:
04/20/2012)

04/25/2012 201 CERTIFICATE OF SERVICE re 199 Order on Motion to Withdraw as
Attorney, by Kwame Kilpatrick (Naughton, Michael) (Entered: 04/25/2012)

05/07/2012 202 OPINION AND ORDER Granting 145 City of Detroit and Detroit Water and
Sewerage Department's Motion to Intervene, Imposing Briefing Schedules and
Reinstating Rule 12 Responsive Pleadings Deadlines. Signed by District Judge
Robert H. Cleland. (LWag) (Entered: 05/07/2012)

05/07/2012 TEXT-ONLY CERTIFICATE OF SERVICE re 202 Order on Motion to
Intervene, on Kwame Kilpatrick at 455 E FM 1382, Suite 3-136, Cedar Hill,
TX 75104. (LWag) (Entered: 05/07/2012)

05/10/2012 203 CERTIFICATE OF SERVICE re 145 MOTION to Intervene by City of Detroit
(Watson, Jerome) (Entered: 05/10/2012)

05/16/2012 204 MEMORANDUM Notice of Change of Address by Superior Enginering
Associates, Inc. (Yaldo, Scott) (Entered: 05/16/2012)

05/21/2012 205 INTERVENOR COMPLAINT Of The Plaintiff City of Detroit Through The
Detroit Water And Sewerage Department filed by City of Detroit, Detroit
Water and Sewerage Department against Bobby W. Ferguson, Ferguson's
Enterprises, Inc, Inland Waters Pollution Control, Inc., Kwame Kilpatrick, L.
D'Agostini & Sons, Inc., Victor M. Mercado, Derrick A. Miller. (Attachments:
# 1 Index of Exhibits Index, # 2 Exhibit Miller Plea Agreement, # 3 Exhibit 4th
Superseding Indictment, # 4 Exhibit Packet of Orders, # 5 Exhibit 11-25-02
Order Re: Contract Procurement Oversight, # 6 Exhibit Contract CS-1368, # 7
Exhibit Contract CM-1368-2, # 8 Exhibit Contract CM-1368-3, # 9 Exhibit
Contract CM-1368-4) (Watson, Jerome) (Entered: 05/21/2012)

05/21/2012 REQUEST for SUMMONS for Bobby W. Ferguson, Ferguson's Enterprises,
Inc, Inland Waters Pollution Control, Inc., Kwame Kilpatrick, L. D'Agostini &
Sons, Inc., Victor M. Mercado, Derrick A. Miller. (Watson, Jerome) (Entered:
05/21/2012)
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05/21/2012 206 RESPONSE to 190 Amended MOTION for Summary Judgment Joint, 188
Joint MOTION for Summary Judgment filed by Macomb Interceptor Drain
Drainage District. (Attachments: # 1 Index of Exhibits, # 2 Exhibit A- Macomb
Acquisition Agreement with Schedule 3.8, dated 09/02/2010, # 3 Exhibit B-
Bill of Sale dated 09/02/2010, # 4 Exhibit C- Affidavit of R. Craig Hupp, # 5
Exhibit D- Article, Assigning Common Law Claims for Fraud) (Badalamenti,
Raechel) (Entered: 05/21/2012)

05/21/2012 207 Ex Parte MOTION for Leave to File Excess Pages Regarding Response Brief
filed as Docket #206 by Macomb Interceptor Drain Drainage District.
(Badalamenti, Raechel) (Entered: 05/21/2012)

05/22/2012 208 SUMMONS Issued for *Bobby W. Ferguson, Ferguson's Enterprises, Inc,
Inland Waters Pollution Control, Inc., Kwame Kilpatrick, L. D'Agostini &
Sons, Inc., Victor M. Mercado, Derrick A. Miller* (TMcg) (Entered:
05/22/2012)

05/23/2012 Set/Reset Deadlines as to 188 Joint MOTION for Summary Judgment, 190
Amended MOTION for Summary Judgment Joint. City of Detroit and Water
Department's Responses due by 5/29/2012 Replies due by 6/5/2012 (LWag)
(Entered: 05/23/2012)

05/23/2012 TEXT-ONLY ORDER GRANTING 207 Ex Parte MOTION for Leave to File
Excess Pages Regarding Response Brief filed as Docket #206 filed by Macomb
Interceptor Drain Drainage District. Signed by District Judge Robert H.
Cleland. (LWag) (Entered: 05/23/2012)

05/29/2012 209 MOTION for Partial Summary Judgment by Perry Mehta. (Kaplovitz, Ronald)
(Entered: 05/29/2012)

05/29/2012 210 CERTIFICATE of Service/Summons Returned Executed. Inland Waters
Pollution Control, Inc. served on 5/29/2012, answer due 6/19/2012. (Watson,
Jerome) (Entered: 05/29/2012)

05/29/2012 211 CERTIFICATE of Service/Summons Returned Executed. Bobby W. Ferguson
served on 5/24/2012, answer due 6/14/2012. (Watson, Jerome) (Entered:
05/29/2012)

05/29/2012 212 CERTIFICATE of Service/Summons Returned Executed. Ferguson's
Enterprises, Inc served on 5/24/2012, answer due 6/14/2012. (Watson, Jerome)
(Entered: 05/29/2012)

05/29/2012 213 RESPONSE to 190 Amended MOTION for Summary Judgment Joint filed by
City of Detroit. (Attachments: # 1 Index of Exhibits Index, # 2 Exhibit A -
Macomb County Interceptor Acquisition Agreement, # 3 Exhibit B - Medilink
Ins. Co., Ltd. v Comerica Bank, # 4 Exhibit C - Hillside Productions, Inc. v
County of Macomb, # 5 Exhibit D - Stacey v ZF Lemforder Corp., # 6 Exhibit
E - Ayoub v Unum Life Ins. Co. of Am., # 7 Exhibit F - Andrews v Strategic
Outsourcing Inc., # 8 Exhibit G - Biography of R. Craig Hupp) (Watson,
Jerome) (Entered: 05/29/2012)

05/30/2012 214
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MOTION to Dismiss by Mark E O'Laughlin, O'Laughlin Construction
Company. (Attachments: # 1 Exhibit A - part one, # 2 Exhibit A - part two)
(Noonan, Thomas) (Entered: 05/30/2012)

05/31/2012 215 ANSWER to 205 Intervenor Complaint,, by Steve Rohrscheib, Rohrscheib
Sons Caissons, Inc.. (Herstein, Matthew) (Entered: 05/31/2012)

05/31/2012 216 CERTIFICATE OF SERVICE re 215 Answer (Free) by Steve Rohrscheib,
Rohrscheib Sons Caissons, Inc. (Herstein, Matthew) (Entered: 05/31/2012)

05/31/2012 217 NOTICE of hearing on 188 Joint MOTION for Summary Judgment, 190
Amended MOTION for Summary Judgment Joint, 176 MOTION for Leave to
File to File First Amended Complaint. Motion Hearing set for 7/25/2012
02:00 PM before District Judge Robert H. Cleland (LWag) (Entered:
05/31/2012)

05/31/2012 TEXT-ONLY CERTIFICATE OF SERVICE re 217 Notice of Hearing on
Motion, on Kwame Kilpatrick at 455 E FM 1382, SUITE 3-136, CEDAR
HILL, TX 75104. (LWag) (Entered: 05/31/2012)

06/01/2012 218 MOTION to Dismiss under Rule 12(B)(6) by Antonio D'Agostini, James
D'Agostini, L. Robert D'Agostini, L. D'Agostini & Sons, Inc.. (Zack, David)
(Entered: 06/01/2012)

06/04/2012 219 MOTION to Dismiss by Inland Waters Pollution Control, Inc., Dennis Oszust,
Walter Rozycki, Robert L. Williams. (Poirier, David) (Entered: 06/04/2012)

06/05/2012 220 REPLY to Response re 190 Amended MOTION for Summary Judgment Joint,
188 Joint MOTION for Summary Judgment Concurring Defendants filed by
Anthony Soave. (Fallucca, Thomas) (Entered: 06/05/2012)

06/05/2012 221 MOTION to Dismiss by Steve Rohrscheib, Rohrscheib Sons Caissons, Inc..
(Herstein, Matthew) (Entered: 06/05/2012)

06/05/2012 222 REPLY to Response re 190 Amended MOTION for Summary Judgment Joint,
188 Joint MOTION for Summary Judgment filed by Macomb Interceptor
Drain Drainage District. (Badalamenti, Raechel) (Entered: 06/05/2012)

06/06/2012 223 CERTIFICATE of Service/Summons Returned Executed. L. D'Agostini &
Sons, Inc. served on 6/5/2012, answer due 6/26/2012. (Sahu, Saura) (Entered:
06/06/2012)

06/06/2012 224 Joint MOTION to Strike 222 Reply to Response to Motion filed by Plaintiff
MIDD by Anthony Soave. (Fallucca, Thomas) (Entered: 06/06/2012)

06/06/2012 225 RESPONSE to 224 Joint MOTION to Strike 222 Reply to Response to Motion
filed by Plaintiff MIDD filed by Macomb Interceptor Drain Drainage District.
(Badalamenti, Raechel) (Entered: 06/06/2012)

06/08/2012 226 REPLY to Response re 224 Joint MOTION to Strike 222 Reply to Response to
Motion filed by Plaintiff MIDD Joint Reply filed by Anthony Soave. (Fallucca,
Thomas) (Entered: 06/08/2012)

06/11/2012 227 ORDER Tolling Deadlines for Responsive pleadinga and SUSPENDING
further Motion Practice and Briefing on Pending Motions to Dismiss re 221
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MOTION to Dismiss filed by Rohrscheib Sons Caissons, Inc., Steve
Rohrscheib, 218 MOTION to Dismiss under Rule 12(B)(6) filed by Antonio
D'Agostini, L. Robert D'Agostini, James D'Agostini, L. D'Agostini & Sons,
Inc., 219 MOTION to Dismiss filed by Walter Rozycki, Dennis Oszust, Inland
Waters Pollution Control, Inc., Robert L. Williams, 214 MOTION to Dismiss
filed by Mark E O'Laughlin, O'Laughlin Construction Company. Signed by
District Judge Robert H. Cleland. (LWag) (Entered: 06/11/2012)

06/11/2012 TEXT-ONLY CERTIFICATE OF SERVICE re 227 Order,, on Kwame
Kilpatrick at 455 E FM 1382, Suite 3-136, Cedar Hill, TX 75104. (LWag)
(Entered: 06/11/2012)

06/12/2012 Attorney Olivia N. Keuten is discontinued from receiving Notices of Electronic
Filing. (Keuten, Olivia) (Entered: 06/12/2012)

06/12/2012 228 ORDER denying Concurring Defendants' 224 Joint Motion to Strike. Signed
by District Judge Robert H. Cleland. (LWag) (Entered: 06/12/2012)

06/12/2012 TEXT-ONLY CERTIFICATE OF SERVICE re 228 Order on Motion to Strike
on Kwame Kilpatrick at 455 E FM 1382, Suite 3-136, Cedar Hill, TX 75104.
(LWag) (Entered: 06/12/2012)

06/15/2012 229 CERTIFICATE of Service/Summons Returned Executed. Kwame Kilpatrick
served on 6/2/2012, answer due 6/25/2012. (Sahu, Saura) (Entered:
06/15/2012)

06/15/2012 230 REQUEST FOR CLERK'S ENTRY OF DEFAULT as to Bobby W. Ferguson
by City of Detroit, Detroit Water and Sewerage Department. (Sahu, Saura)
(Entered: 06/15/2012)

06/15/2012 231 REQUEST FOR CLERK'S ENTRY OF DEFAULT as to Ferguson's
Enterprises, Inc by City of Detroit, Detroit Water and Sewerage Department.
(Sahu, Saura) (Entered: 06/15/2012)

06/15/2012 232 CLERK'S ENTRY OF DEFAULT as to *Bobby W. Ferguson* (KKra)
(Entered: 06/15/2012)

06/15/2012 233 CLERK'S ENTRY OF DEFAULT as to *Ferguson's Enterprises, Inc* (KKra)
(Entered: 06/15/2012)

07/13/2012 234 CERTIFICATE of Service/Summons Returned Executed. Victor M. Mercado
served on 6/25/2012, answer due 7/16/2012. (Sahu, Saura) (Entered:
07/13/2012)

07/25/2012 Minute Entry - Motion Hearing held on 7/25/2012 re 190 Amended MOTION
for Summary Judgment Joint filed by Anthony Soave, 188 Joint MOTION for
Summary Judgment filed by Anthony Soave, 176 MOTION for Leave to File
to File First Amended Complaint filed by Macomb Interceptor Drain Drainage
District before District Judge Robert H. Cleland. Disposition: TAKEN
UNDER ADVISEMENT(Court Reporter Christin Russell) (LWag) (Entered:
07/25/2012)

08/20/2012 235 NOTICE by All Plaintiffs Supplemental Notice (Scott, Lawrence) (Entered:
08/20/2012)
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08/28/2012 236 NOTICE of Joinder/Concurrence in by Benjamin Rosenberg, Rotor Electric
Company of Michigan, LLC Notice/Motion To Join Amended Motion For
Summary Judgment (Docket Nos. 188, 190) (Stella, Stephen) (Entered:
08/28/2012)

09/17/2012 237 OPINION AND ORDER denying 176 Plaintiff's Motion for Leave to File a
First Amended Complaint; granting 190 Concurring Defendants' Motion for
Summary Judgment; terminating as moot 191 D'Agostini Defendants' Motion
to Strike; granting 209 Defendants Futurenet Group, Inc., and Perry Mehta's
Motion for Partial Summary Judgment and Directing Plaintiff Macomb
Interceptor to Show Cause by 9/24/2012, why summary judgment should not
be entered in favor of all remaining non-moving Defendants on the non-
contractual claims.. Signed by District Judge Robert H. Cleland. (LWag)
(Entered: 09/17/2012)

09/17/2012 TEXT-ONLY CERTIFICATE OF SERVICE re 237 Order on Motion for
Leave to File, Order on Motion for Summary Judgment, Order on Motion to
Strike, Order on Motion for Partial Summary Judgment, on Victor M. Mercado
at 7066 SE Bay Hill Drive, Stuart, FL 34997. (LWag) (Entered: 09/17/2012)

09/17/2012 TEXT-ONLY CERTIFICATE OF SERVICE re 237 Order on Motion for
Leave to File, Order on Motion for Summary Judgment, Order on Motion to
Strike, Order on Motion for Partial Summary Judgment, on Kwame Kilpatrick
at 455 E FM 1382, Suite 3-136, Cedar Hill, TX 75104. (LWag) (Entered:
09/17/2012)

09/21/2012 238 Ex Parte MOTION to Extend Summons and to Allow Permission to Serve by
Alternate Means by City of Detroit, Detroit Water and Sewerage Department.
(Watson, Jerome) (Entered: 09/21/2012)

09/23/2012 239 Amended MOTION Ex Parte to Extend and Issue Second Summons by City of
Detroit, Detroit Water and Sewerage Department. (Watson, Jerome) (Entered:
09/23/2012)

09/24/2012 240 Amended MOTION for Leave to File First Amended Complaint by All
Plaintiffs. (Attachments: # 1 Exhibit A - Revised Proposed First Amended
Complaint, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 6 Exhibit, # 7
Exhibit, # 8 Exhibit, # 9 Exhibit) (Badalamenti, Raechel) (Entered:
09/24/2012)

09/24/2012 241 RESPONSE to 237 Order on Motion for Leave to File,,, Order on Motion for
Summary Judgment,,,,,, Order on Motion to Strike,,, Order on Motion for
Partial Summary Judgment,, by Macomb Interceptor Drain Drainage District.
(Badalamenti, Raechel) (Entered: 09/24/2012)

09/29/2012 242 ORDER granting 239 Motion to Extend the Service Deadline and Receive
New Summons for defendant Derrick A. Miller. Signed by District Judge
Robert H. Cleland. (LWag) (Entered: 09/29/2012)

10/03/2012 243 TRANSCRIPT of Motion Hearing held on 7/25/12. (Court
Reporter/Transcriber: Christin E. Russell) (Number of Pages: 48) The parties
have 21 days to file with the court and Court Reporter/Transcriber a Redaction
Request of this transcript. If no request is filed, the transcript may be made
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remotely electronically available to the public without redaction after 90 days.
Redaction Request due 10/24/2012. Redacted Transcript Deadline set for
11/5/2012. Release of Transcript Restriction set for 1/2/2013. Transcript may
be viewed at the court public terminal or purchased through the Court
Reporter/Transcriber before the deadline for Release of Transcript Restriction.
After that date, the transcript is publicly available. (Russell, C.) (Entered:
10/03/2012)

10/03/2012 TEXT-ONLY CERTIFICATE OF SERVICE of Transcript on Kwame
Kilpatrick at 455 E. FM 1382, Suite 3-136, Cedar Hill, TX 75104. (Russell, C.)
(Entered: 10/03/2012)

10/05/2012 Attorney Lauren DuVal Donofrio is discontinued from receiving Notices of
Electronic Filing. Reason: No longer with firm. (Donofrio, Lauren) (Entered:
10/05/2012)

10/08/2012 244 RESPONSE to 240 Amended MOTION for Leave to File First Amended
Complaint filed by Antonio D'Agostini, James D'Agostini, L. Robert
D'Agostini, L. D'Agostini & Sons, Inc.. (Zack, David) (Entered: 10/08/2012)

10/08/2012 245 RESPONSE to 240 Amended MOTION for Leave to File First Amended
Complaint filed by Anthony Soave. (Fallucca, Thomas) (Entered: 10/08/2012)

10/09/2012 246 RESPONSE to 240 Amended MOTION for Leave to File First Amended
Complaint (in Opposition) filed by Inland Waters Pollution Control, Inc.,
Dennis Oszust, Walter Rozycki, Robert L. Williams. (Poirier, David) (Entered:
10/09/2012)

10/15/2012 247 REPLY to Response re 240 Amended MOTION for Leave to File First
Amended Complaint re: the D'Agostini Defendant's Memorandum of Law
(Docket #244) filed by Macomb Interceptor Drain Drainage District.
(Badalamenti, Raechel) (Entered: 10/15/2012)

10/15/2012 248 REPLY to Response re 240 Amended MOTION for Leave to File First
Amended Complaint re: Defendant Soave's Response in Opposition (Docket
#245) filed by Macomb Interceptor Drain Drainage District. (Badalamenti,
Raechel) (Entered: 10/15/2012)

10/17/2012 249 REPLY to Response re 240 Amended MOTION for Leave to File First
Amended Complaint Re: Inland Defendant's Brief in Opposition (Docket #246)
filed by Macomb Interceptor Drain Drainage District. (Badalamenti, Raechel)
(Entered: 10/17/2012)

10/31/2012 250 MOTION for Sanctions under Rule 11 against counsel for the Macomb
Interceptor Drain Drainage District by Antonio D'Agostini, James D'Agostini,
L. Robert D'Agostini, L. D'Agostini & Sons, Inc.. (Zack, David) (Entered:
10/31/2012)

10/31/2012 251 OPINION AND ORDER GRANTING Summary Judgment to the Non-Moving
Defendants and DENYING 240 Plaintiff's Motion to Amend the Complaint.
Signed by District Judge Robert H. Cleland. (LWag) (Entered: 10/31/2012)

10/31/2012
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TEXT-ONLY CERTIFICATE OF SERVICE re 251 Order on Motion for
Leave to File on Kwame Kilpatrick at 455 E FM 1382, Suite 3-136, Cedar Hill,
TX 75104. (LWag) (Entered: 10/31/2012)

10/31/2012 252 MOTION for Sanctions (Rule 11) With Respect to Plaintiff Macomb
Interceptor Drain Drainage District's Motion for Leave to File (Revised) First
Amended Complaint and Proposed (Revised) First Amended Complaint by
Inland Waters Pollution Control, Inc., Dennis Oszust, Walter Rozycki, Robert
L. Williams. (Attachments: # 1 Index of Exhibits, # 2 Exhibit A - Rule 11
Communication Notice, # 3 Exhibit B - Email Communication, # 4 Exhibit C -
Indland Defendants' Response) (Poirier, David) (Entered: 10/31/2012)

11/14/2012 253 MOTION to Dismiss Counts III and VIII of the City of Detroit's Complaint-In-
Intervention by L. D'Agostini & Sons, Inc.. (Attachments: # 1 Exhibit Ex. 1,
DWSD Suspension and Debarment Policy, # 2 Exhibit Ex. 2, Trans. of Hearing
on Walbridge Aldinger, Co.s Motion for a TRO and Preliminary Injunction,
Feb. 7, 2012, # 3 Exhibit Ex. 3, Letter from James Fausone to David Zack,
dated Jan. 26, 2012, # 4 Exhibit Ex. 4, Transcript of March 7, 2012 Debarment
Hearing, # 5 Exhibit Ex. 5, Minutes of the March 14, 2012 DWSD Board
Meeting) (Zack, David) (Entered: 11/14/2012)

11/14/2012 254 MOTION for Sanctions under Rule 11 against the City of Detroit by L.
D'Agostini & Sons, Inc.. (Zack, David) (Entered: 11/14/2012)

11/14/2012 255 RESPONSE to 250 MOTION for Sanctions under Rule 11 against counsel for
the Macomb Interceptor Drain Drainage District filed by Macomb Interceptor
Drain Drainage District. (Attachments: # 1 Exhibit Exhibit A, # 2 Exhibit
Exhibit B, # 3 Exhibit Exhibit C, # 4 Exhibit Exhibit D, # 5 Exhibit Exhibit E,
# 6 Exhibit Exhibit F, # 7 Exhibit Exhibit G, # 8 Exhibit Exhibit H, # 9 Exhibit
Exhibit I) (Badalamenti, Raechel) (Entered: 11/14/2012)

11/14/2012 256 MOTION for Reconsideration re 251 Order on Motion for Leave to File by
Macomb Interceptor Drain Drainage District. (Attachments: # 1 Exhibit 1 re:
Rohrscheib File, # 2 Exhibit 2 re: Great Lakes Diving, # 3 Exhibit 3 re: NTH
Engineering File) (Badalamenti, Raechel) (Entered: 11/14/2012)

11/16/2012 257 Emergency MOTION for Sanctions Regarding Unauthorized Ex Parte
Subpoenas by Antonio D'Agostini, James D'Agostini, L. Robert D'Agostini, L.
D'Agostini & Sons, Inc., Dennis Oszust, Walter Rozycki, Anthony Soave,
Robert L. Williams. (Attachments: # 1 Exhibit Ex. 1, E-mail from David M.
Zack to Raechel Badalamenti, Nov. 15, 2012, 11:40 a.m., # 2 Exhibit Ex. 2,
E-mail from Raechel Badalamenti to David M. Zack, Nov. 15, 2012, 1:27 p.m.,
# 3 Exhibit Ex. 3, Subpoena directed to NTH, # 4 Exhibit Ex. 4, Subpoena
directed to Superior Engineering, # 5 Exhibit Ex. 5, Subpoena directed to
Inland, # 6 Exhibit Ex. 6, Grievance Administrator v. Stefani, No. 09-47-GA,
Attorney Discipline Board, May 11, 2011)) (Zack, David) (Entered:
11/16/2012)

11/16/2012 258 Ex Parte MOTION for Leave to File to File a Response to the Macomb
Interceptor Drain Drainage District's Motion for Partial Reconsideration by
L. D'Agostini & Sons, Inc.. (Zack, David) (Entered: 11/16/2012)
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11/19/2012 259 STIPULATION AND ORDER Extending Time to File a response as to 252
MOTION for Sanctions (Rule 11) With Respect to Plaintiff Macomb
Interceptor Drain Drainage District's Motion for Leave to File (Revised) First
Amended Complaint and Proposed (Revised) First Amended Complaint :
( Responses due by 11/20/2012) Signed by District Judge Robert H. Cleland.
(LWag) (Entered: 11/19/2012)

11/19/2012 260 RESPONSE to 252 MOTION for Sanctions (Rule 11) With Respect to Plaintiff
Macomb Interceptor Drain Drainage District's Motion for Leave to File
(Revised) First Amended Complaint and Proposed (Revised) First Amended
Complaint filed by All Plaintiffs. (Attachments: # 1 Index of Exhibits, # 2
Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit D, # 6 Exhibit E, # 7
Exhibit F) (Badalamenti, Raechel) (Entered: 11/19/2012)

11/19/2012 261 Ex Parte MOTION For Leave to File a Response to Plaintiff's Motion for
Partial Reconsideration by Inland Waters Pollution Control, Inc., Dennis
Oszust, Walter Rozycki, Robert L. Williams. (Poirier, David) (Entered:
11/19/2012)

11/21/2012 REQUEST for SUMMONS for Derrick A. Miller. (Sahu, Saura) (Entered:
11/21/2012)

11/26/2012 262 SUMMONS Issued for *Derrick A. Miller* (KKra) (Entered: 11/26/2012)

11/26/2012 263 REPLY to Response re 250 MOTION for Sanctions under Rule 11 against
counsel for the Macomb Interceptor Drain Drainage District filed by Antonio
D'Agostini, James D'Agostini, L. Robert D'Agostini, L. D'Agostini & Sons,
Inc.. (Zack, David) (Entered: 11/26/2012)

11/28/2012 264 RESPONSE to 254 MOTION for Sanctions under Rule 11 against the City of
Detroit filed by City of Detroit, Detroit Water and Sewerage Department.
(Attachments: # 1 Exhibit 1. LD&S Br. Served Copy) (Watson, Jerome)
(Entered: 11/28/2012)

11/30/2012 265 MOTION for Certificate of Appealability by All Plaintiffs. (Attachments: # 1
Exhibit 1, # 2 Exhibit 2) (Badalamenti, Raechel) Modified on 12/4/2012
(PMil).[DOCUMENT ENTITLED PLAINTIFF'S MOTION FOR
CERTIFICATION PURSUANT TO FEDERAL RULE 54(b) REGARDING
ORDERS DATED 9/17/2012 AND 10/31/2012 AND/OR FOR AN ORDER
CERTIFYING AN INTERLOCUTORY APPEAL UNDER 28U.S.C.1292(b)]
(Entered: 11/30/2012)

11/30/2012 266 RESPONSE to 257 Emergency MOTION for Sanctions Regarding
Unauthorized Ex Parte Subpoenas filed by Macomb Interceptor Drain
Drainage District. (Badalamenti, Raechel) (Entered: 11/30/2012)

12/05/2012 267 RESPONSE to 253 MOTION to Dismiss Counts III and VIII of the City of
Detroit's Complaint-In-Intervention filed by City of Detroit, Detroit Water and
Sewerage Department. (Watson, Jerome) (Entered: 12/05/2012)

12/05/2012 268 REPLY to Response re 254 MOTION for Sanctions under Rule 11 against the
City of Detroit filed by L. D'Agostini & Sons, Inc.. (Zack, David) (Entered:
12/05/2012)
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12/07/2012 269 REPLY to Response re 257 Emergency MOTION for Sanctions Regarding
Unauthorized Ex Parte Subpoenas filed by Antonio D'Agostini, James
D'Agostini, L. Robert D'Agostini, L. D'Agostini & Sons, Inc., Dennis Oszust,
Walter Rozycki, Anthony Soave, Robert L. Williams. (Attachments: # 1
Exhibit Ex. 1, Transcript of April 4, 2012 hearing, # 2 Exhibit Ex. 2, Transcript
of July 25, 2012 hearing, # 3 Exhibit Ex. 3, E-mail from David M. Zack, Dec.
3, 2012, 3:59 p.m.) (Zack, David) (Entered: 12/07/2012)

12/07/2012 270 STIPULATED ORDER of Dismissal with prejudice as to the Inland Waters
Pollution Control, Inc.as to the Intervening Complaint. Signed by District
Judge Robert H. Cleland. (LWag) (Entered: 12/07/2012)

12/13/2012 271 REPLY to Response re 252 MOTION for Sanctions (Rule 11) With Respect to
Plaintiff Macomb Interceptor Drain Drainage District's Motion for Leave to
File (Revised) First Amended Complaint and Proposed (Revised) First
Amended Complaint filed by Inland Waters Pollution Control, Inc., Dennis
Oszust, Walter Rozycki, Robert L. Williams. (Poirier, David) (Entered:
12/13/2012)

12/14/2012 272 RESPONSE to 265 MOTION for Certificate of Appealability filed by Anthony
Soave. (Todd, Gordon) (Entered: 12/14/2012)

12/14/2012 273 RESPONSE Brief in Opposition to Plaintiff's Motion for Certification
Pursuant to Rule 54(B) Regarding Orders Dated 9//17/2012 and 10/31/2012
and/or For an Order Certiffying an Interlocutory Appeal Under 28 U.S.C.
1292(B) by Inland Waters Pollution Control, Inc., Dennis Oszust, Benjamin
Rosenberg, Rotor Electric Company of Michigan, LLC, Walter Rozycki,
Robert L. Williams. (Poirier, David) (Entered: 12/14/2012)

12/14/2012 274 NOTICE of Joinder/Concurrence in 272 Response to Motion filed by Anthony
Soave, 273 Response (Free), filed by Rotor Electric Company of Michigan,
LLC, Benjamin Rosenberg, Walter Rozycki, Dennis Oszust, Inland Waters
Pollution Control, Inc., Robert L. Williams by Antonio D'Agostini, James
D'Agostini, L. Robert D'Agostini, L. D'Agostini & Sons, Inc. (Zack, David)
(Entered: 12/14/2012)

12/17/2012 275 NOTICE of Joinder/Concurrence in 274 Notice of Joinder/Concurrence, filed
by Antonio D'Agostini, L. Robert D'Agostini, James D'Agostini, L. D'Agostini
& Sons, Inc. by Mark E O'Laughlin, O'Laughlin Construction Company
(Noonan, Thomas) (Entered: 12/17/2012)

12/17/2012 276 RESPONSE to 265 MOTION for Certificate of Appealability filed by Marco
Mersino, Rodney A Mersino, Mersino Dewatering, Inc.. (Mersino, Paul)
Modified on 12/19/2012 (PMil).[DOCUMENT ENTITLED THE MERSINO
WATERING DEFENDANTS' NOTICE OF CONCURRENCE WITH CO-
DEFENDANTS' RESPONSES IN OPPOSITION TO MIDD'S MOTION FOR
CERTIFICATION] (Entered: 12/17/2012)

12/18/2012 277 NOTICE of Joinder/Concurrence in by Perry Mehta (Kaplovitz, Ronald)
Modified on 12/19/2012 (PMil).[DOCUMENT ENTITLED FUTURENET
GROUP, INC. DBA MULTI SOLUTIONS GROUP INC. AND PERRY
MEHTA'S NOTICE OF JOINDER IN OPPOSITION TO THE MACOMB

Page 26 of 33CM/ECF - U.S. District Court:mied

7/14/2014https://ecf.mied.uscourts.gov/cgi-bin/DktRpt.pl?772331837146383-L_1_1-1

13-53846-swr    Doc 7885-13    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 26 of
 33



INTERCEPTOR DRAIN DRAINAGE DISTRICT'S MOTION FOR
CERTIFICATION] (Entered: 12/18/2012)

12/21/2012 278 REPLY to Response re 265 MOTION for Certificate of Appealability filed by
All Plaintiffs. (Badalamenti, Raechel) (Entered: 12/21/2012)

12/24/2012 279 REPLY to Response re 253 MOTION to Dismiss Counts III and VIII of the
City of Detroit's Complaint-In-Intervention filed by L. D'Agostini & Sons, Inc..
(Attachments: # 1 Exhibit Ex. 1, M.L. Elrick, Jennifer Dixon and Jim Schaefer,
Detroit mayor's pal got inside scoop on contracts, Detroit Free Press, March 9,
2008, # 2 Exhibit Ex. 2, M.L. Elrick and Jennifer Dixon, 7-million assist for
Mayor's friend?; Pal called unfit for hotel project; City denies influence,
Detroit Free Press, April 6, 2008, # 3 Exhibit Ex. 3, M.L. Elrick, Kilpatrick
helped friends get grants; A lasting friendship: Mayor weathers it all with
Ferguson, Detroit Free Press, May 18, 2008, # 4 Exhibit Ex. 4, The Fix for that
Sinking Feeling, In the Flow (DWSD Winter 2005)) (Zack, David) (Entered:
12/24/2012)

12/27/2012 280 ORDER granting 258 Motion and granting 261 Motion to Respond to
Plaintiff's Motion for Partial Reconsideration Response due by 1/4/2013.
Signed by District Judge Robert H. Cleland. (LWag) (Entered: 12/27/2012)

12/28/2012 281 NOTICE of Appearance by Albert B. Addis on behalf of Macomb Interceptor
Drain Drainage District. (Addis, Albert) (Entered: 12/28/2012)

01/04/2013 282 RESPONSE to 256 MOTION for Reconsideration re 251 Order on Motion for
Leave to File The Inland Defendants' Brief in Opposition to Plaintiff's Motion
for Partial Reconsideration filed by Inland Waters Pollution Control, Inc.,
Dennis Oszust, Walter Rozycki, Robert L. Williams. (Poirier, David) (Entered:
01/04/2013)

01/04/2013 283 RESPONSE to 256 MOTION for Reconsideration re 251 Order on Motion for
Leave to File filed by Antonio D'Agostini, James D'Agostini, L. Robert
D'Agostini, L. D'Agostini & Sons, Inc.. (Zack, David) (Entered: 01/04/2013)

01/08/2013 284 Emergency MOTION for Alternate Service (Ex Parte) by City of Detroit,
Detroit Water and Sewerage Department. (Attachments: # 1 Exhibit Plea
Agreement, # 2 Exhibit Garibay v Sullivan) (Watson, Jerome) (Entered:
01/08/2013)

01/10/2013 285 OPINION AND ORDER denying 284 Intervening Plaintiff's Emergency
Motion for Alternate Service of Process. Signed by District Judge Robert H.
Cleland. (LWag) (Entered: 01/10/2013)

01/15/2013 286 CERTIFICATE of Service/Summons Returned Executed. [DERRICK
MILLER WAS ONLY SERVED NOT] City of Detroit served on 1/14/2013,
answer due 2/4/2013; Detroit Water and Sewerage Department served on
1/14/2013, answer due 2/4/2013. (Watson, Jerome) [DOCKET ERROR-
WRONG PARTY SELECTED SHOULD BE DERRICK MILLER] Modified
on 1/16/2013 (TMcg). (Entered: 01/15/2013)

02/11/2013 287 OPINION AND ORDER denying Satellite Motions - 250 Motion for
Sanctions; 252 Motion for Sanctions; 253 Motion to Dismiss; 254 Motion for
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Sanctions; 256 Motion for Reconsideration ; 257 Motion for Sanctions. Signed
by District Judge Robert H. Cleland. (LWag) (Entered: 02/11/2013)

02/11/2013 288 ORDER Vacating 287 Order on Motion for Sanctions,, Order on Motion to
Dismiss,, Order on Motion for Reconsideration, Signed by District Judge
Robert H. Cleland. (LWag) (Entered: 02/11/2013)

02/11/2013 289 AMENDED OPINION AND ORDER DENYING Satellite Motions re - 256
MOTION for Reconsideration re 251 Order on Motion for Leave to File, 252
MOTION for Sanctions (Rule 11) With Respect to Plaintiff Macomb
Interceptor Drain Drainage District's Motion for Leave to File (Revised) First
Amended Complaint and Proposed (Revised) First Amended Complaint, 265
MOTION for Certificate of Appealability filed by Macomb Interceptor Drain
Drainage District, 254 MOTION for Sanctions under Rule 11 against the City
of Detroit, 250 MOTION for Sanctions under Rule 11 against counsel for the
Macomb Interceptor Drain Drainage District, 257 Emergency MOTION for
Sanctions Regarding Unauthorized Ex Parte Subpoenas. Signed by District
Judge Robert H. Cleland. (LWag) (Entered: 02/11/2013)

02/11/2013 290 OPINION AND ORDER GRANTING 253 MOTION to Dismiss Counts III
and VIII of the City of Detroit's Complaint-In-Intervention filed by L.
D'Agostini & Sons, Inc., DISMISSING WITHOUT PREJUDICE Counts III
and VIII of Detroit's Complaint and the City of Detroit may submit an
Amended Complaint by 2/18/2013. Signed by District Judge Robert H.
Cleland. (LWag) (Entered: 02/11/2013)

02/11/2013 TEXT-ONLY CERTIFICATE OF SERVICE re 289 Order, 288 Order to
Vacate, 290 Order, 287 Order on Motion for Sanctions, Order on Motion to
Dismiss,, Order on Motion for Reconsideration, on Kwame Kilpatrick at 455
E. FM 1382, Suite 3-136, Cedar Hill, TX 75104. (LWag) (Entered:
02/11/2013)

02/21/2013 291 NOTICE TO APPEAR BY TELEPHONE: Status Conference set for
2/28/2013 01:30 PM before District Judge Robert H. Cleland (LWag)
(Entered: 02/21/2013)

02/28/2013 Minute Entry - Telephone Conference held on 2/28/2013 before District Judge
Robert H. Cleland. Disposition: Order to be issued setting briefing schedule for
a motion to dismiss from Inland (LWag) (Entered: 02/28/2013)

03/05/2013 292 ORDER Setting Briefing Schedule and Vacating Deadline ( Inland Waters'
Motion to Dismiss due by 3/15/2013; Responses due by 4/12/2013, Replies
due by 4/26/2013) and vacating the deadline for the City of Detroit to amend
the complaint until further order of the Court. Signed by District Judge Robert
H. Cleland. (LWag) (Entered: 03/05/2013)

03/08/2013 293 NOTICE by L. D'Agostini & Sons, Inc. re 292 Order, Set Motion and R&R
Deadlines/Hearings,, 290 Order, Letter Requesting Reinstatement of February
18, 2013 Deadline for City of Detroit to File an Amended Complaint (Zack,
David) (Entered: 03/08/2013)

03/15/2013 294 Amended MOTION Inland now brings this amended motion to dismiss with
prejudice the remaining one breach of contract count in MIDDD's Complaint.
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by Inland Waters Pollution Control, Inc.. (Attachments: # 1 Index of Exhibits,
# 2 Exhibit Speedy Effort Fixes Macomb Interceptor Giant Sinkhole, MI-
APWA Great Lakes Reporter, Spring 2006, # 3 Exhibit Emergency Repair of
Oakland-Macomb Interceptor Collapse: A Case History, N. Am. Tunneling
415 (2006), # 4 Exhibit CS-1368, Amendment 3) (Poirier, David) Modified on
3/15/2013 (PMil).[DOCUMENT ENTITLED DEFENDANT INLAND
WATERS POLLUTION CONTROL,INC.'S AMENDED MOTION TO
DISMISS] (Entered: 03/15/2013)

03/18/2013 295 ORDER Construing as a Motion to Reconsider re: 293 Notice/Letter filed by
L. D'Agostini & Sons, Inc. and DENYING the letter seeking relief. Signed by
District Judge Robert H. Cleland. (LWag) (Entered: 03/18/2013)

04/12/2013 296 MOTION for Leave to File Excess Pages by Macomb Interceptor Drain
Drainage District. (Addis, Albert) (Entered: 04/12/2013)

04/12/2013 TEXT-ONLY ORDER GRANTING 296 MOTION for Leave to File Excess
Pages filed by Macomb Interceptor Drain Drainage District. Signed by District
Judge Robert H. Cleland. (LWag) (Entered: 04/12/2013)

04/12/2013 297 RESPONSE to 294 Amended MOTION Inland now brings this amended
motion to dismiss with prejudice the remaining one breach of contract count in
MIDDD's Complaint. Response to Inland Waters Amended Motion to Dismiss
filed by Macomb Interceptor Drain Drainage District. (Attachments: # 1 Index
of Exhibits, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 6 Exhibit, # 7
Exhibit, # 8 Exhibit, # 9 Exhibit, # 10 Exhibit, # 11 Exhibit) (Addis, Albert)
(Entered: 04/12/2013)

04/12/2013 298 RESPONSE to 294 Amended MOTION Inland now brings this amended
motion to dismiss with prejudice the remaining one breach of contract count in
MIDDD's Complaint. Exhibit 11 to Plaintiff's Response to Inland waters
Amended Motion to Dismiss filed by Macomb Interceptor Drain Drainage
District. (Attachments: # 1 Exhibit) (Addis, Albert) (Entered: 04/12/2013)

04/12/2013 299 RESPONSE to 294 Amended MOTION Inland now brings this amended
motion to dismiss with prejudice the remaining one breach of contract count in
MIDDD's Complaint. Exhibit 11, Part 2 of Plaintiff's Response to Defendant
Inlands Amended Motion to Dismiss filed by Macomb Interceptor Drain
Drainage District. (Attachments: # 1 Exhibit) (Addis, Albert) (Entered:
04/12/2013)

04/26/2013 300 Ex Parte MOTION for Leave to File Excess Pages to File Reply Brief in Excess
of Five Pages by Inland Waters Pollution Control, Inc.. (Poirier, David)
(Entered: 04/26/2013)

04/26/2013 301 REPLY to Response re 294 Amended MOTION Inland now brings this
amended motion to dismiss with prejudice the remaining one breach of
contract count in MIDDD's Complaint. Defendant Inland Waters Pollution
Control, Inc.'s Reply in Further Support of Amended Motion to Dismiss filed
by Inland Waters Pollution Control, Inc.. (Poirier, David) (Entered:
04/26/2013)

05/07/2013
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TEXT-ONLY ORDER GRANTING 300 Ex Parte MOTION for Leave to File
Excess Pages to File Reply Brief in Excess of Five Pages filed by Inland
Waters Pollution Control, Inc.. Signed by District Judge Robert H. Cleland.
(LWag) (Entered: 05/07/2013)

07/03/2013 302 ORDER granting 294 Defendant Inland Waters Pollution Control's Motion to
dismiss and directing the plaintiff to submit the amended complaint (alleging
the one contract claim) no later that 7/15/2013.. Signed by District Judge
Robert H. Cleland. (LWag) (Entered: 07/03/2013)

07/05/2013 303 Notice of E-mail Delivery Failure as to attorney Joseph W. Uhl. Bounced NEF
for 302 Order on Motion - Free. (TMcg) (Entered: 07/05/2013)

07/11/2013 304 Ex Parte MOTION TO EXTEND Time to File First Amended Complaint by
All Plaintiffs. (Addis, Albert) (Entered: 07/11/2013)

07/11/2013 305 RESPONSE to 304 Ex Parte MOTION TO EXTEND Time to File First
Amended Complaint Brief in Opposition filed by Inland Waters Pollution
Control, Inc.. (Poirier, David) (Entered: 07/11/2013)

07/12/2013 306 REPLY to Response re 304 Ex Parte MOTION TO EXTEND Time to File
First Amended Complaint filed by All Plaintiffs. (Addis, Albert) (Entered:
07/12/2013)

07/12/2013 TEXT-ONLY ORDER GRANTING 304 Ex Parte MOTION TO EXTEND
Time to File First Amended Complaint filed by Macomb Interceptor Drain
Drainage District - Amended Complaint due no later than 7/22/2013 Signed by
District Judge Robert H. Cleland. (LWag) (Entered: 07/12/2013)

07/22/2013 307 AMENDED COMPLAINT with Jury Demand filed by All Plaintiffs against
All Defendants. NO NEW PARTIES ADDED. (Attachments: # 1 Index of
Exhibits, # 2 Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit D, # 6 Exhibit
E, # 7 Exhibit F, # 8 Exhibit G, # 9 Exhibit H, # 10 Exhibit I, # 11 Exhibit J, #
12 Exhibit K, # 13 Exhibit L, # 14 Exhibit M, # 15 Exhibit N, # 16 Exhibit O, #
17 Exhibit P, # 18 Exhibit Q, # 19 Exhibit R, # 20 Exhibit S, # 21 Exhibit T, #
22 Exhibit U, # 23 Exhibit V, # 24 Exhibit W) (Addis, Albert) (Entered:
07/22/2013)

08/06/2013 308 Ex Parte MOTION to File Responsive Pleading to Plaintiff's Amended
Complaint on or Before August 16, 2013 by Inland Waters Pollution Control,
Inc.. (Poirier, David) (Entered: 08/06/2013)

08/06/2013 309 RESPONSE to 308 Ex Parte MOTION to File Responsive Pleading to
Plaintiff's Amended Complaint on or Before August 16, 2013 filed by All
Plaintiffs. (Attachments: # 1 Exhibit) (Addis, Albert) (Entered: 08/06/2013)

08/13/2013 TEXT-ONLY ORDER Granting Inland Waters Pollution Control, Inc.'s 308
Ex Parte MOTION to File Responsive Pleading to Plaintiff's Amended
Complaint on or Before August 16, 2013 (Response due by 8/16/2013). Signed
by District Judge Robert H. Cleland. (Monda, H) (Entered: 08/13/2013)

08/16/2013 310 MOTION to Dismiss Plaintiff Macomb Interceptor Drain Drainage District's
First Amended Complaint by Inland Waters Pollution Control, Inc.. (Poirier,
David) (Entered: 08/16/2013)
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08/20/2013 311 NOTICE OF HEARING on 310 MOTION to Dismiss Plaintiff Macomb
Interceptor Drain Drainage District's First Amended Complaint. Motion
Hearing set for 10/16/2013 at 2:00 PM before District Judge Robert H.
Cleland. (Monda, H) (Entered: 08/20/2013)

09/06/2013 312 RESPONSE to 310 MOTION to Dismiss Plaintiff Macomb Interceptor Drain
Drainage District's First Amended Complaint filed by All Plaintiffs.
(Attachments: # 1 Index of Exhibits, # 2 Exhibit A, # 3 Exhibit B, # 4 Exhibit
C) (Addis, Albert) (Entered: 09/06/2013)

10/01/2013 313 REPLY to Response re 310 MOTION to Dismiss Plaintiff Macomb Interceptor
Drain Drainage District's First Amended Complaint in Further Support filed
by Inland Waters Pollution Control, Inc.. (Poirier, David) (Entered:
10/01/2013)

10/11/2013 TEXT-ONLY NOTICE: Hearing on 10/16/13 is Cancelled re 310 MOTION to
Dismiss Plaintiff Macomb Interceptor Drain Drainage District's First
Amended Complaint, (LWag) (Entered: 10/11/2013)

11/07/2013 314 OPINION AND ORDER denying 310 Defendant's Motion to Dismiss
Plaintiff's First Amended Complaint. Signed by District Judge Robert H.
Cleland. (LWag) (Entered: 11/07/2013)

11/08/2013 315 NOTICE TO APPEAR: Scheduling Conference set for 11/20/2013 10:00
AM before District Judge Robert H. Cleland (LWag) (Entered: 11/08/2013)

11/08/2013 TEXT-ONLY CERTIFICATE OF SERVICE re 314 Order on Motion to
Dismiss, 315 Notice to Appear on Kwame Kilpatrick Pris. No. 44678-039 at
FCI MILAN, P. O. Box 1000, Milan, MI 48160. (LWag) (Entered:
11/08/2013)

11/08/2013 TEXT-ONLY CERTIFICATE OF SERVICE re 314 Order on Motion to
Dismiss, 315 Notice to Appear on Bobby W. Ferguson Pris. No. 44950-039 at
FCI MIlan, P.O. Box 1000, Milan, MI 48160. (LWag) (Entered: 11/08/2013)

11/13/2013 Set Deadlines/Hearings: AT THE REQUEST OF COUNSEL - Status
Conference re-set for 11/26/2013 10:00 AM before District Judge Robert
H. Cleland (LWag) (Entered: 11/13/2013)

11/19/2013 316 DISCOVERY plan jointly filed pursuant to Federal Rules of Civil Procedure
26(f) (Addis, Albert) (Entered: 11/19/2013)

11/20/2013 317 DISCOVERY plan jointly filed pursuant to Federal Rules of Civil Procedure
26(f) (Poirier, David) (Entered: 11/20/2013)

11/25/2013 318 ANSWER to Amended Complaint with Affirmative Defenses with Jury
Demand by Inland Waters Pollution Control, Inc.. (Poirier, David) (Entered:
11/25/2013)

11/25/2013 319 MOTION for Reconsideration re 314 Order on Motion to Dismiss Plaintiff's
First Amended Complaint by Inland Waters Pollution Control, Inc.. (Poirier,
David) (Entered: 11/25/2013)

11/25/2013 320
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Mail Returned as Undeliverable. Mail sent to Bobby W. Ferguson re
Certificate of Service, 314 Order on Motion to Dismiss, 315 Notice to Appear
(DWor) (Entered: 11/26/2013)

11/26/2013 321 CERTIFICATE OF SERVICE by Inland Waters Pollution Control, Inc. Upon
Bobby Ferguson and Kwame Kilpatrick (Poirier, David) (Entered: 11/26/2013)

11/26/2013 Minute Entry for proceedings held before District Judge Robert H. Cleland:
Status Conference held on 11/26/2013 (LWag) (Entered: 11/27/2013)

11/27/2013 TEXT-ONLY CERTIFICATE OF SERVICE re 314 Order on Motion to
Dismiss on Bobby W. Ferguson Pris. No. 44950-039 at FCI MIlan, P.O. Box
1000, Milan, MI 48160. (Re-sent on 11/27/2013) (LWag) (Entered:
11/27/2013)

12/10/2013 322 SCHEDULING ORDER: Discovery due by 10/27/2014 Dispositive Motion
Cut-off set for 12/1/2014 Final Pretrial Conference set for 3/9/2015 02:00
PM before District Judge Robert H. Cleland Jury Trial set for 3/23/2015
09:00 AM before District Judge Robert H. Cleland Signed by District Judge
Robert H. Cleland. (Refer to image for additional dates) (LWag) (Entered:
12/10/2013)

12/16/2013 323 [STRICKEN} DISCOVERY plan jointly filed pursuant to Federal Rules of
Civil Procedure 26(f) (Addis, Albert) Modified on 12/19/2013 (LWag).
(Entered: 12/16/2013)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

CITY OF DETROIT, a municipal
corporation, and its Detroit Water and
Sewerage Department,

Intervening Plaintiff,

vs.

KWAME KILPATRICK, an individual;
BERNARD N. KILPATRICK, an individual;
VICTOR M. MERCADO, an individual;
DERRICK A. MILLER, an individual;
BOBBY W. FERGUSON, an individual;
FERGUSON ENTERPRISES, INC., a
Michigan corporation; XCEL
CONSTRUCTION SERVICES, INC., a
Michigan corporation; INLAND WATERS
POLLUTION CONTROL, INC., a Michigan
corporation; INLAND/XCEL LLC, a
Michigan limited liability corporation;
LAKESHORE ENGINEERING SERVICES,
INC., a Michigan corporation; and L.
D’AGOSTINI & SONS, INC. D/B/A LD&S,
a Michigan corporation;

Defendants;

and

MACOMB INTERCEPTOR DRAIN
DRAINAGE DISTRICT,

Plaintiff,

vs.

KWAME KILPATRICK, et al.,

Defendants.

Case No. 2:11-CV-13101

Hon. Robert H. Cleland
Mag. Judge Mona K. Majzoub

INTERVENING-PLAINTIFF
CITY OF DETROIT AND ITS
DETROIT WATER AND
SEWERAGE DEPARTMENT’S
MOTION TO INTERVENE AS A
MATTER OF RIGHT UNDER
FED. R. CIV. P. 24(A)
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INTERVENING-PLAINTIFF CITY OF DETROIT AND ITS DETROIT WATER AND
SEWERAGE DEPARTMENT’S MOTION TO INTERVENE AS A MATTER OF

RIGHT UNDER FED. R. CIV. P. 24(A)

For the reasons set forth in the Brief filed concurrently with this Motion, Intervening-

Plaintiff City of Detroit and its Detroit Water and Sewerage Department, through its attorneys

Miller, Canfield, Paddock and Stone, P.L.C., respectfully asks the Court to enter an order

allowing it to intervene in this lawsuit as a matter of right pursuant to Fed. R. Civ. P. 24(a).

On January 9 and 10, counsel for the Intervening-Plaintiff attempted to contact the

attorney of record for Plaintiff and each Defendant or, where appropriate, the Defendant and to

explain the nature of the relief sought in this Motion. Pursuant to their counsel, Joseph M.

Macksound, the J-Mack Agency, Anthony Soave, Perry Mehta, FutureNet Group, Inc., Dubay’s

Landscaping Services, Inc., Lawrence R. Dubay, Superior Engineering Associates, Inc., and

Bharat Patel do not oppose the relief sought. Counsel for the Intervening-Plaintiff was unable to

obtain concurrence from any other Defendant in the relief sought, thereby necessitating this

Motion.

WHEREFORE, Intervening-Plaintiff City of Detroit and its Detroit Water and Sewerage

Department requests this Court grant its Motion and enter an order allowing it to intervene in this

lawsuit as a matter of right pursuant to Fed. R. Civ. P. 24(a).

///

///

///
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Respectfully submitted,

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.
Jerome R. Watson (P27082)
W. Mack Faison (P13274)
Irene Bruce Hathaway (P32198)

By: /s/Jerome R. Watson
Jerome R. Watson
Attorneys for Intervening Plaintiffs
150 West Jefferson, Suite 2500
Detroit, MI 48226
(313) 963-6420
watson@millercanfield.com

Dated: January 10, 2012
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

CITY OF DETROIT, a municipal
corporation, and its Detroit Water and
Sewerage Department,

Intervening Plaintiff,

vs.

KWAME KILPATRICK, an individual;
BERNARD N. KILPATRICK, an individual;
VICTOR M. MERCADO, an individual;
DERRICK A. MILLER, an individual;
BOBBY W. FERGUSON, an individual;
FERGUSON ENTERPRISES, INC., a
Michigan corporation; XCEL
CONSTRUCTION SERVICES, INC., a
Michigan corporation; INLAND WATERS
POLLUTION CONTROL, INC., a Michigan
corporation; INLAND/XCEL LLC, a
Michigan limited liability corporation;
LAKESHORE ENGINEERING SERVICES,
INC., a Michigan corporation; and L.
D’AGOSTINI & SONS, INC. D/B/A LD&S,
a Michigan corporation;

Defendants;

and

MACOMB INTERCEPTOR DRAIN
DRAINAGE DISTRICT,

Plaintiff,

vs.

KWAME KILPATRICK, et al.,

Defendants.

Case No. 2:11-CV-13101

Hon. Robert H. Cleland
Mag. Judge Mona K. Majzoub

INTERVENING-PLAINTIFF
CITY OF DETROIT AND ITS
DETROIT WATER AND
SEWERAGE DEPARTMENT’S
BRIEF IN SUPPORT OF ITS
MOTION TO INTERVENE AS A
MATTER OF RIGHT UNDER
FED. R. CIV. P. 24(A)
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ii

STATEMENT OF ISSUES PRESENTED

I. Are the City of Detroit and its Detroit Water and Sewerage Department (together referred

to as “DWSD”) entitled to intervene in this lawsuit as a matter of right under Fed. R. Civ.

P. 24(a) because: (1) DWSD has legal interests related to the transactions that are the

subject of action; (2) the disposition of the action may, as a practical matter, impair or

impede DWSD’s ability to protect its legal interests; (3) DWSD’s legal interests are not

adequately represented by existing parties; and (4) DWSD’s application to intervene is

timely?

Intervening-Plaintiff City of Detroit answers: “Yes”

Plaintiff Macomb Interceptor Drain Drainage District answers:

Defendants answer:
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INTERVENING-PLAINTIFF CITY OF DETROIT AND ITS DETROIT WATER AND
SEWERAGE DEPARTMENT’S BRIEF IN SUPPORT OF ITS MOTION TO

INTERVENE AS A MATTER OF RIGHT UNDER FED. R. CIV. P. 24(A)

Last July, Plaintiff Macomb Interceptor Drain Drainage District (“MID”) sued 39

Defendants – including City of Detroit officials, a principal contractor and various

subcontractors – alleging that Defendants engaged in a widespread corruption scheme against the

City of Detroit and the Detroit Water and Sewerage Department (together referred to as

“DWSD”) in connection with the repair of a sewer collapse at 15 Mile Road in the City of

Sterling Heights in Macomb County. (Compl., ECF No. 1 at 3.) MID alleges that the unlawful

activities arising out of this corrupt scheme were committed against DWSD. MID also alleges,

however, that it holds all of DWSD’s rights of recovery for these unlawful activities as a result of

the Macomb Interceptor Acquisition Agreement. In that Agreement, MID purchased from

DWSD certain Macomb County sewer assets (the “Macomb System”), including the assets

involved in the 15 Mile Road sewer repair, and MID was assigned all “rights under all contracts,

warranties and guaranties that apply to services or goods related to the Macomb System.”

MID’s claims in this lawsuit include not only a breach of DWSD’s sewer-repair contract,

but also various statutory and common-law torts based upon the unlawful activities committed

against DWSD. In motions to dismiss, contrary to MID’s allegations, certain of the Defendants

argue that the tort claims belong to DWSD and that MID lacks standing to bring these claims.

(See, e.g., Defs.’ Mots. to Dismiss, ECF Nos. 33, 40, 58.) DWSD seeks to intervene because the

Defendants have placed its entitlement to the tort claims squarely at issue. Without attempting to

resolve the issue at this point, it is clear that DWSD has an interest in this lawsuit.

DWSD also seeks to intervene because its interests here are significantly broader than the

issues raised in the Complaint and related motions. MID incorporates by reference in its

Complaint the First Superseding Indictment in a related criminal matter, United States v. Kwame

13-53846-swr    Doc 7885-14    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 8 of 18
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Kilpatrick, et al., E.D. Mich. Case No. 10-CR-20403, where the federal government not only

alleges misconduct in relation to the 15 Mile Road collapse by some of the same parties who are

Defendants here, but also describes a broad criminal conspiracy against DWSD in a wide variety

of sewer and non-sewer related projects (the “Kilpatrick Indictment”). Adverse decisions in this

case could impact DWSD’s broader interests, including its right to recover damages against

Defendants for the other projects, which are the focus of the Kilpatrick Indictment. Neither MID

nor any other party to the lawsuit is in a position to advocate for and protect DWSD’s broader

interests.

Accordingly, pursuant to Federal Rule of Civil Procedure 24(a), DWSD timely files this

motion seeking to intervene by right while this lawsuit is still in the early pleading stages.1 For

the reasons set forth herein, DWSD’s motion should be granted.

I. STATEMENT OF FACTS

On July 18, 2011, MID filed a six-count Complaint against 39 city officials and

contractors, alleging that:

The primary cause of this action is a widespread scheme to overcharge the Detroit
Water and Sewerage Department (“DWSD”) for time, labor and materials to
stabilize and repair a sewer collapse at 15 Mile Road in . . . Sterling Heights . . .
which is specifically identified in the First Superseding Indictment issued in
Criminal Case No. 10-20403-NGE for a criminal RICO conspiracy, bribery,
extortion, fraud, obstruction of justice, tax evasion and aiding and abetting.
(Compl. ECF No. 1 ¶ 5.)

MID’s Complaint contains claims for breach of contract, civil RICO, violations of the Sherman

Antitrust Act, violations of the Clayton Antitrust Act, fraud, and tortious interference with

business relations. MID’s Complaint also incorporates by reference the First Superseding

Indictment in United States v. Kwame Kilpatrick, et al., E.D. Mich. Case No. 10-CR-20403,

1 A copy of DWSD’s Proposed Intervenor Complaint is attached to this motion as Exhibit 4.
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which includes the 15 Mile Road project as part of a broad criminal conspiracy committed by a

number of parties in the present lawsuit.

Although Defendants committed their misconduct with respect to the 15 Mile Road

collapse against DWSD, MID alleges that it obtained the right to the claims flowing from this

misconduct as part of the Macomb Interceptor Acquisition Agreement (the “Macomb

Acquisition Agreement”). (Id. ¶ 44.) The Macomb Acquisition Agreement transferred to MID

the water/sewer assets located in Macomb County in exchange for payment of an amount equal

to the “System Debt” as defined in the agreement. (See Exh. 1: Acquisition Agreement at art. 2.)

Assigning to MID the “rights under all contracts, warranties and guaranties that apply to services

or goods related to the Macomb System,” (see, e.g., Exh. 1 ¶ 2.4), the Macomb Acquisition

Agreement was part of a global settlement of disputes between the City of Detroit, DWSD and

the Counties of Wayne, Oakland and Macomb, which were pending in United States v. City of

Detroit, E.D. Mich. Case. No. 77-71100). (See Exh. 2: Settlement Agreement.)

The parties do not dispute that the assignment transferred DWSD’s contractual rights to

MID in connection with the 15 Mile Road sewer-repair contract, which rights are set forth in

Amendment No. 2 to the Consulting Services Contract entered into between the City of Detroit

and Inland Waters Pollution Control, Inc. (“Inland Waters”). MID argues that the assignment

clauses in the Macomb Acquisition Agreement also transferred tort claims. In motions to

dismiss, various Defendants, including Inland Waters and L. D’Agostini & Sons, Inc.,

specifically dispute this point. LD&S argues that “the limited assignment clauses invoked by the

[MID] do not assign tort claims.” (ECF No. 33 at 7.) These Defendants also argue that MID

lacks standing as a matter of law to assert the federal statutory claims because it cannot piggy-

back on the harm suffered by DWSD. (See, e.g., ECF No. 33 at 9-10.) According to them, none

of the various tort claims were ever assigned by DWSD.
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It is clear from these pleadings and motions to dismiss that either MID or DWSD holds

the tort claims. With both in the lawsuit, the matter can be determined on the merits with the full

participation of all interested parties. Despite MID’s efforts to pursue the Defendants’

misconduct, there is a significant possibility that its approach will not fully advocate and protect

DWSD’s interests. There are significant differences in MID’s and DWSD’s approaches to the

present litigation. For example, unlike the proposed Intervention Complaint, MID’s Complaint

does not allege fraudulent concealment, common-law conspiracy, or breach of fiduciary duty (or

aiding and abetting or knowingly participating in a breach of fiduciary duty), and does not seek

damages for disgorgement of profits or unjust enrichment.

The lawsuit is still in the early stages. Pursuant to the Court’s Order, some Defendants’

answers to the Complaint were not due until this month. In the meantime, some Defendants have

filed answers. Others have filed motions to dismiss, including D’Agostini & Sons, Inc. (and the

individual Defendants related to it), Inland Waters, and Anthony Soave. (See ECF Nos. 33, 40,

41, 58.) Almost all of the motions to dismiss raise the issues that are the subject matter of this

Motion to Intervene. None of the motions have yet been heard.

II. ARGUMENT

A. Applicable Standards Under Rule 24.

Intervention may be by right or by permission. DWSD seeks to intervene as a matter of

right. Fed. R. Civ. P. 24(a). Under Rule 24(a), DWSD is entitled to intervene as a matter of right

upon a showing that: (1) DWSD has an interest related to the transactions that are the subject of

action; (2) the disposition of the action may, as a practical matter, impair or impede DWSD’s

ability to protect that interest; (3) DWSD’s interest is not adequately represented by existing

parties; and (4) the application to intervene is timely. United States v. Detroit Intern. Bridge Co.,

7 F.3d 497, 499 (6th Cir. 1993); see Commodities Exp. Co. v. City of Detroit, 09-CV-11060-DT,

13-53846-swr    Doc 7885-14    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 11 of
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2009 WL 5171844 at *1-*2 (E.D. Mich. Dec. 21, 2009) (Cleland, J.) (Exh. 3). Each of these

requirements is met here.

B. DWSD Has an Interest Related to the Transactions that Are the Subject of
the Action.

DWSD has an interest in the tort claims alleged in this lawsuit. Defendants themselves

argue that the tort claims asserted by MID actually belong to DWSD. The Sixth Circuit “opted

for a rather expansive notion of the interest sufficient to invoke intervention of right.” Michigan

State AFL-CIO v. Miller, 103 F.3d 1240, 1245 (6th Cir. 1997). Although a party seeking

intervention must show a “significantly protectable” interest at issue in the litigation, Donaldson

v. United States, 400 U.S. 517, 532 (1971), which is “direct[ and] substantial,” Jansen, 904 F.2d

at 341, the Sixth Circuit reads these requirements broadly. “For example, an intervenor need not

have the same standing necessary to initiate a lawsuit.” Grutter v. Bollinger, 188 F.3d 394, 398

(6th Cir. 1999) (citing Miller, 103 F.3d at 1245; Purnell v. City of Akron, 925 F.2d 941, 948 (6th

Cir. 1991)). In addition, an intervenor does not have to have “a specific legal or equitable

interest.” Miller, 103 F.3d at 1245, quoted in Grutter, 188 F.3d at 398 (concluding interest in

gaining admission to university was substantial enough). “[C]lose cases should be resolved in

favor of recognizing an interest under Rule 24(a),” id. at 1247; let alone cases like this one where

the interest is obvious.

A litigant is entitled to intervene where it could be entitled to a portion of the recovery.

See Horrigan v. Thompson, 145 F.3d 1331 (Table), 1998 WL 246008, at *2 (6th Cir. May 7,

1998). If Defendants are right and MID’s tort claims actually belong to DWSD, then DWSD

would certainly be entitled to a portion of any recovery awarded on those claims.

In addition, “[t]he possibility of adverse stare decisis effects provides intervenors with

sufficient interest to join an action.” Jansen, 904 F.2d at 342 (class of intervenors whose interests
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were protected by consent decree had sufficient interest to intervene in suit interpreting the

decree because adverse interpretation of agreement could bind them). The torts here concern

misconduct that, according to the federal criminal indictment, is a part of a broader fraudulent

scheme perpetrated against the DWSD. DWSD’s interests are likewise broader than MID’s.

Decisions about the part of the scheme raised by MID (such as whether a racketeering

conspiracy existed, what its aims were and who it included) could have adverse stare decisis

effects on DWSD’s efforts to obtain redress for the whole scheme. This is sufficient to

demonstrate the kind of interest that entitles DWSD to intervene. In light of its clear legal

interests in the current lawsuit, DWSD is entitled to intervene by right.

C. Without Intervention, Disposition of the Lawsuit Will Impair or Impede
DWSD’s Ability to Protect Its Interests as a Practical Matter.

The potentially negative impact that resolution of the lawsuit may have on DWSD’s

interests also favors intervention. “To satisfy this element of the intervention test, a would-be

intervenor must show only that impairment of its substantial legal interest is possible if

intervention is denied. This burden is minimal.” Miller, 103 F.3d at 1247 (emphasis added),

quoted in Grutter, 188 F.3d at 399. See also Grutter, 188 F.3d at 400 (potential impairment of

students’ access to the university was enough to satisfy element).

Denial of DWSD’s motion to intervene could impair or impede DWSD’s interests for at

least three reasons. First, procedurally the Court could reach an adverse decision as to the tort

claims, such as finding that they are barred by relevant statutes of limitations. The statute of

limitations defenses raised by some of the Defendants in motions to dismiss will likely involve

conduct and action of DWSD, including what information DWSD knew or should have known.

At least some of the Defendants ostensibly argue that as DWSD’s assignee, MID’s right to toll
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the various statutes of limitations depends not upon what MID knew or should have known, but

rather upon what DWSD knew or should have known.

Second, it is possible that the Court could make a decision on the merits without first

determining whether the tort claims belong to MID or DWSD. Such a decision could impair

DWSD’s interests in these claims without providing DWSD an opportunity to be heard.

Third, requiring DWSD to resort to another forum in an effort to protect its interests

would place it at a severe disadvantage because it would:

(1) face the possibility that a court might find some or all of its claims or interests to

be precluded by the results here if this case reaches a judgment first, see generally

Detroit Intern. Bridge Co., 7 F.3d at 501 (potential decision elsewhere about

interests);

(2) lose the benefit of this Court’s growing knowledge and experience about this

case, see Horrigan, 1998 WL 246008, at *3;

(3) face the prospect that this Court will determine the overall pool of the damages

based solely on MID’s and Defendants’ evidence (without allowing the DWSD to

plead and prove facts that might increase the overall recovery), see Purnell, 925

F.2d at 949.

In addition, and as noted earlier, DWSD could face “the possibility of adverse stare

decisis effects” if it is not allowed to intervene to protect its broader interests. Jansen, 904 F.2d

at 342. The tort claims here involve some of the same misconduct, conspiracies and schemes that

are alleged in other projects set forth in the Kilpatrick Indictment. Adverse decisions on various

factual and legal issues could impact DWSD’s rights to recover on these other projects.

Any one of these practical disadvantages would support finding a right to intervene.

Taken together, they compel the conclusion that DWSD is entitled to intervene in this lawsuit.
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D. MID Cannot Adequately Represent DWSD.

Courts do not impose a substantial burden to establish whether another party might fall

short in representing the intervenor’s interests. “[T]he burden of making that showing should be

minimal.” Trbovich v. United Mine Wkrs., 404 U.S. 528, 538 n.10 (1972). If the existing parties

are unlikely to make all the same arguments, that can suffice. Grutter, 188 F.3d at 400 (quoting

Miller, 103 F.3d at 1247). The DWSD need only show a “potential for inadequate

representation.” Grutter, 188 F.3d at 400.

Here, from both a liability and a damages perspective, MID is not likely to adequately

represent DWSD’s interests, especially the broader interests discussed above. See Purnell, 925

F.2d at 949-50 (discussing “interest adverse to the proposed intervenor”). In regard to liability,

intervention is appropriate where the intervenor and representative might disagree about some of

the arguments to be made, regardless of whether they share common interests in the overall

approach to the claims. See Grutter, 188 F.3d at 401 (university might not present all the same

arguments as students); Jansen, 904 F.2d at 343 (black intervenors in reverse discrimination suit

shared goal with city of enforcing consent decree to remedy past discrimination but had

sufficiently different interests where they interpreted the decree differently, advanced different

arguments, and said the city’s hiring process failed to comply with the consent decree); Detroit

Intern. Bridge Co., 7 F.3d at 502 (in condemnation suit, intervening land holders were not

adequately represented by major landholder who also had an interest in the intervenors’

competitor). Here, MID has not asserted all the claims that DWSD alleges in its Intervention

Complaint or all the allegations about Defendants’ fraudulent concealment of the cause of action,

which bears upon the tolling of various statutes of limitations. (Compare Exh. 4, with Compl.,

ECF No. 1.) Further, even if parties seek the same kinds of damages, their interests are still

sufficiently adverse where, as here, their individual damages differ or their interests are not
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identical. Purnell, 925 F.2d at 949-50. The difference in the approaches that MID and DWSD

will likely pursue – as discussed above – is enough to entitle DWSD to intervene.

E. The Motion Is Timely.

Finally, this Motion is timely. Rule 24 does not prescribe a deadline for the petition.

“Timeliness is to be determined from all the circumstances.” NAACP v. New York, 413 U.S. 345,

366 (1973). The Sixth Circuit uses a five-factor test that considers:

(1) the point to which the suit has progressed; (2) the purpose for which
intervention is sought; (3) the length of time preceding the application during
which the proposed intervenors knew or should have known of their interest in the
case; (4) the prejudice to the original parties due to the proposed intervenors’
failure to promptly intervene after they knew or reasonably should have known of
their interest in the case; and (5) the existence of unusual circumstances militating
against or in favor of intervention.

Jansen, 904 F.2d at 340. Intervention can be timely even after motions for summary judgment

have been filed, depending on the circumstances. Id. (petition filed within weeks of learning that

city’s response to summary judgment failed to adequately represent the intervenors’ arguments

and interests in the litigation). This Court found a request to be timely even after discovery

closed and the parties had nearly completed briefing a motion for permanent injunction and

declaratory judgment. See Commodities Exp. Co., 2009 WL 5171844 at *2 (Exh. 3).

This lawsuit has just begun. The time for responding to the Complaint will soon elapse,

and motions to dismiss have not yet been heard. Intervention would not cause any prejudice to

the litigants and would promote judicial economy. DWSD’s request to intervene should be

deemed to be timely.

III. CONCLUSION

For each of the foregoing reasons, DWSD respectfully asks that the Court grant its

Motion to Intervene by right and award such other relief as the Court deems appropriate.
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Respectfully submitted,

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.
Jerome R. Watson (P27082)
W. Mack Faison (P13274)
Irene Bruce Hathaway (P32198)

By: /s/ Jerome R. Watson
Jerome R. Watson
Attorneys for Intervening Plaintiff
150 West Jefferson, Suite 2500
Detroit, MI 48226
(313) 963-6420
watson@millercanfield.com

Dated: January 10, 2012
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CERTIFICATE OF SERVICE

I hereby certify that on January 10, 2012, I electronically filed the foregoing document

with the Clerk of the Court using the ECF system which will send notification of such filing to

all counsel of record and to Victor Mercado, who are all CM/ECF participants. In addition, I

initiated efforts to serve via process server Bobby Ferguson, Ferguson Enterprises, Inc., Bernard

Kilpatrick, and Derrick Miller, who ostensibly have evaded attempts at service by other parties in

this lawsuit.

s/Jerome R. Watson
Jerome R. Watson
Miller Canfield Paddock and Stone, PLC
150 W. Jefferson Avenue, Suite 2500
Detroit, MI 48226
(313) 963-6420
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
                                                                                                                                           

 
MACOMB INTERCEPTOR DRAIN DRAINAGE
DISTRICT,

Plaintiff,

v. Case No. 11-13101

KWAME KILPATRICK, et al.,

Defendants.
                                                                       /

OPINION AND ORDER GRANTING CITY OF DETROIT AND DETROIT 
WATER AND SEWERAGE DEPARTMENT’S MOTION TO INTERVENE, 

IMPOSING BRIEFING SCHEDULES, AND REINSTATING 
RULE 12 RESPONSIVE PLEADINGS DEADLINES

Nonparties the City of Detroit and the Detroit Water and Sewerage Department

(collectively the “City of Detroit” or the “City”) filed a motion to intervene in this litigation.

Numerous Defendants filed responses in opposition to the City’s motion.  The court

heard oral arguments on April 4, 2012 .  For the reasons stated below, the court will

grant the motion.

I. BACKGROUND

On July 18, 2011, Plaintiff Macomb Interceptor Drain Drainage District (“Macomb

Interceptor”) initiated this case against 40 Defendants alleging violations of the

Racketeer Influenced and Corrupt Organizations Act (“RICO”), 18 U.S.C. §§ 1961-68,

the Sherman Antitrust Act, 15 U.S.C. §§ 1-7, the Clayton Antitrust Act, 15 U.S.C. §§ 12-

27, and asserting various state-law contract and tort claims.  Plaintiff’s claims arise from

Defendants’ involvement in the 2004-2005 repair of a collapsed sewer interceptor at 15

2:11-cv-13101-RHC-MKM   Doc # 202   Filed 05/07/12   Pg 1 of 17    Pg ID 3036
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1The concept of an overarching municipal corruption scheme is the central
allegation in a criminal case currently pending before Hon. Nancy G. Edmunds.  See
United States v. Kilpatrick, Case No. 10-20403 (E.D. Mich.).  Plaintiff incorporates by
reference in its complaint the first superseding indictment from this case.

2

Mile Road in Sterling Heights, Michigan, (hereinafter the “15 Mile Road Repair Project”). 

Specifically, Plaintiff alleges that Defendant Kwame Kilpatrick, then the Mayor of the

City of Detroit, along with various City of Detroit officials conspired with the principal

contractor overseeing the 15 Mile Road Repair Project, Defendant Inland Waters

Pollution Control Inc., and numerous subcontractors to “overcharge the Detroit Water

and Sewerage Department . . . for time, labor and materials to stabilize and repair a

sewer collapse at 15 Mile Road.”  (Pl.’s Compl. ¶ 5, Dkt. #1.)  Plaintiff further avers that

the alleged misconduct of Defendants related to the 15 Mile Road Repair Project was

part of a much larger corruption scheme during Defendant Kwame Kilpatrick’s tenure as

Mayor of Detroit, principally involving Defendants Kwame Kilpatrick, Victor Mercado,

Derrick Miller, Bobby Ferguson, and nonparty Bernard Kilpatrick.1  This broader scheme

is alleged to have operated for nearly a decade seeking to steer public works contracts

and illicit benefits to associates of Defendant Kwame Kilpatrick and officials throughout

his administration.  (See Pl.’s Compl. Ex. A, Dkt. #1-1.)  

Although Defendants’ alleged scheme was perpetrated against the Detroit Water

and Sewerage Department, Plaintiff contends that it obtained the right to assert its

claims when, in September 2010, it entered into the Macomb Interceptor Acquisition

Agreement (“Macomb Agreement”) with the Detroit Water and Sewerage Department.  

(Pl.’s Resp. to D’Agostini Defendants’ Mot. to Dismiss 15-17, Oct. 6, 2011, Dkt. # 62.) 

The Macomb Agreement transferred to Plaintiff sewer assets located in Macomb
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County formerly owned by the Detroit Water and Sewerage Department and assigned

to Plaintiff “all of [Detroit Water and Sewerage Department’s] rights under all contracts,

warranties, and guarantee to apply to services or goods related to the Macomb

System.”  (Pl.’s Compl. Ex. F ¶ 2.4, Dkt. # 1-6.)  At least some Defendants have

maintained that this assignment of rights did not assign to Plaintiff the rights to any tort

claims arising from the 15 Mile Road Repair Project, and that therefore the Detroit

Water and Sewerage Department, not Plaintiff, has standing to assert such claims. 

(See e.g., D’Agostini Defendants’ Mot. to Dismiss 7, Sept. 1, 2011, Dkt. # 33.)  These

same Defendants have also argued that Plaintiff lacks standing to assert its statutory

claims because indirect purchasers lack standing under RICO and antitrust laws to sue

for overcharges.  (Id. at 9.)  

The City of Detroit now seeks to intervene in this case arguing that it has a

substantial interest in the resolution of the dispute about who may properly assert the

statutory and tort claims arising out of the 15 Mile Road Repair Project.  (City of

Detroit’s Br. Supp. Mot. Intervene 1, Jan. 10, 2012, Dkt. # 145.)  The City further

contends that its interest in the overarching corruption scheme is broader than Plaintiff’s

interest and, as a result, it should be permitted to file an intervening complaint broader

in scope than Plaintiff’s.  The proposed intervening complaint is not limited to the 15

Mile Road Repair Project and instead asserts claims spanning the entire length of the

alleged corruption scheme.  While broadening the scope of the corruption scheme, the

City asserts claims against only 11 Defendants, eight of whom are named and three of

whom are unnamed in Plaintiff’s original complaint. 
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II. STANDARD

Motions to intervene are governed by Federal Rule of Civil Procedure 24, which

provides, in part, that:

(a) Intervention of Right. On timely motion, the court must permit anyone
to intervene who:

(1) is given an unconditional right to intervene by a federal statute;
or 
(2) claims an interest relating to the property or transaction that is
the subject of the action, and is so situated that disposing of the
action may as a practical matter impair or impede the movant's
ability to protect its interest, unless existing parties adequately
represent that interest. 

(b) Permissive Intervention.

(1) In General. On timely motion, the court may permit anyone to
intervene who: 

(A) is given a conditional right to intervene by a federal
statute; or 
(B) has a claim or defense that shares with the main action a
common question of law or fact. 

. . .

(c) Notice and Pleading Required. A motion to intervene must be served
on the parties as provided in Rule 5. The motion must state the grounds
for intervention and be accompanied by a pleading that sets out the claim
or defense for which intervention is sought.

Fed. R. Civ. P. 24. 

III. DISCUSSION

The City of Detroit contends that it is entitled to intervention as of right.  The

criteria that must be satisfied before an intervention as of right will be granted pursuant

to Federal Rule of Civil Procedure 24(a) are: (1) timeliness of the application to

intervene, (2) the applicant’s substantial legal interest in the case, (3) impairment of the
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Antonio D’Agostini, L. Robert D’Agostini, and James D’Agostini. 
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applicant’s ability to protect that interest in the absence of intervention, and (4)

inadequate representation of that interest by parties already before the court.  United

States v. Tennessee, 260 F.3d 587, 591-92 (6th Cir. 2001) (citing Michigan State

AFL-CIO v. Miller, 103 F.3d 1240, 1245 (6th Cir. 1997)).  “The applicant has the burden

of demonstrating the four prongs, and the failure to satisfy any of the four prongs

prevents the applicant from intervening as of right.”  Johnson v. City of Memphis, 73 F.

App’x 123, 131 (6th Cir. 2003) (citing Linton v. Comm'n of Health & Env't, 973 F.2d

1311, 1317 (6th Cir. 1992)).  Upon review of each prong, explained below, the court

concludes that the City of Detroit has satisfied the requirements to intervene as of right,

but further finds that the City’s intervention should be restricted to the scope of the

claims, i.e., those claims arising directly from the 15 Mile Road Repair Project, asserted

in Plaintiff’s original complaint.

A. Timeliness

The D’Agostini Defendants2 argue that the City of Detroit’s motion is untimely

because the case was pending for nearly six months before the City filed its motion to

intervene.  (D’Agostini Defs.’ Resp. to City of Detroit’s Mot. Intervene 11-12, Jan. 27,

2012, Dkt. # 169.)  Mere delay in filing a motion to intervene, however, is insufficient to

establish the untimeliness of the motion.  Instead, the United States Court of Appeals

for the Sixth Circuit has held that the following factors should be considered in

determining the timeliness prong when considering a motion to intervene: 
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(1) the point to which the suit has progressed; (2) the purpose for which
intervention is sought; (3) the length of time preceding the application
during which the proposed intervenors knew or should have known of their
interest in the case; (4) the prejudice to the original parties due to the
proposed intervenors’ failure to promptly intervene after they knew or
reasonably should have known of their interest in the case; and (5) the 
existence of unusual circumstances militating against or in favor of
intervention.

Johnson, 73 F. App’x at 131.  Here, the D’Agostini Defendants claim that the six month

delay has prejudiced them because the stigma and the harm to their business interests

this case has caused will persist further into the future as a result of the City of Detroit’s

intervention.  (D’Agostini Defs.’ Resp. to City of Detroit’s Mot. Intervene 12.)  The

prejudice complained of by the D’Agostini Defendants, however, is not derived from the

City of Detroit’s six month delay in filing its motion, but rather from the mere fact that the

D’Agostini Defendants are named defendants in the original complaint.  Indeed, were

the court to deny the City of Detroit’s motion, the City would be free to intitiate an

independent lawsuit naming the D’Agostini Defendants as defendants, and thus

subjecting the D’Agostini Defendants to exactly the same impact they attribute to the

City’s delay.  Furthermore, the court finds that the remaining timeliness factors militate

in favor of finding the City of Detroit’s motion timely.  The case is still in a nascent

phase; the court has not entered a scheduling order nor has court-supervised discovery

commenced.  In fact, the City of Detroit filed its motion before the final Defendants were

even served by Plaintiff.  Additionally, the purpose of intervention, at least in part, is to

determine the threshold question of who has standing to assert the statutory and tort

claims arising from the 15 Mile Road Repair Project.  This issue affects the viability of
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nearly every claim Plaintiff asserts and it should be addressed with the participation of

the City of Detroit.  The City of Detroit’s motion to intervene is timely.

B. Interest in Case and Impairment of the City of Detroit’s Ability to Protect its
Interest in the Absence of Intervention

While a nonparty seeking intervention must demonstrate that it has a substantial

interest in the pending litigation, the Sixth Circuit has adopted a “rather expansive notion

of the interest sufficient to invoke intervention of right.”  Miller, 103 F.3d at 1245.  “For

example, an intervenor need not have the same standing necessary to initiate a

lawsuit.”  Id.  Here, neither Plaintiff nor Defendants argue that the City of Detroit fails to

demonstrate it has a substantial interest in the case.  Further, upon the court’s

independent review of the City of Detroit’s motion and the record, it is apparent that the

original parties pointedly dispute whether it is the City of Detroit or Plaintiff that has

standing to assert the statutory and tort claims expressed in Plaintiff’s complaint.  The

City of Detroit has no less than a substantial interest in this case.

Although they do not challenge the City of Detroit’s interest in the case,

Defendants nevertheless argue that the City of Detroit’s motion to intervene would be

moot if the court first determined who has standing to assert the statutory and tort

claims in Plaintiff’s complaint.  (See e.g., Def. Soave’s to City of Detroit’s Mot.

Intervene1, Jan. 26, 2012, Dkt. # 163; Inland Waters Pollution Control Defs.’ Resp. to

City of Detroit’s Mot. Intervene 10, Jan. 27, 2012, Dkt. # 168; D’Agostini Defs.’ Resp. To

City of Detroit’s Mot. Intervene 12-14,.)  As the City of Detroit observes, however,

adjudicating an intervenor’s interests in a case before deciding a pending motion to

intervene would invariably moot any motion to intervene.  (City of Detroit’s Reply to
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Inland Waters Pollution Control Resp. 4, Feb. 3, 2012, Dkt. # 175.)  Moreover, the court

reiterates now what it originally stated in its order denying the D’Agostini Defendants’

motion for reconsideration, (2/7/2012 Order 3, Dkt. # 178): were the court to adopt

Defendants’ proposed order of operation, the City of Detroit would be denied a

meaningful opportunity to argue on behalf of its purported interests in the statutory and

tort claims and would be subjected to the very impairment that Rule 24 seeks to avoid. 

Accordingly, the court finds that adjudicating the standing issue prior to granting the City

of Detroit intervention as of right would impair the City’s ability to protect its interests.

The court declines the invitation to determine whether the City of Detroit or Plaintiff has

standing to raise the statutory and tort claims without first permitting the City of Detroit

to intervene and properly articulate its interest in the claims.

C. Adequacy of Representation of the City of Detroit’s Interest by Original Parties

The parties do not contest the City of Detroit’s argument that Plaintiff and

Defendants fail to adequately represent Detroit’s possible interests in this case, and the

court finds that the City’s claimed interests in the statutory and tort claims arising from

the 15 Mile Road Repair Project are adverse to both Plaintiff’s and Defendants’s interest

in this case.  Plaintiff cannot adequately represent the City of Detroit’s interests in the

claims arising from 15 Mile Road Repair Project because Plaintiff is adverse to Detroit,

maintaining that the Detroit assigned those very claims to it in the Macomb Agreement. 

Further, the City of Detroit’s position in this case is in direct opposition to the interests of

Defendants, who cannot be expected to properly represent the City’s interest in this

case.
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D. Defendants’ Futility Objections to the City of Detroit’s Motion

Finally, numerous Defendants challenge the City of Detroit’s intervention in this

case on the grounds that the claims asserted in the City’s proposed complaint are futile

and fail as a matter of law.  (See e.g., D’Agostini Defs.’ Resp. to City of Detroit’s Mot.

Intervene 7, 9.)  Specially, the D’Agostini Defendants argue that the City of Detroit failed

to properly plead its proposed breach of fiduciary duty claim and that, in any event, the

claim is time barred, (id.), and the Lakeshore Engineering Defendants maintain that the

City of Detroit failed to properly plead the constituent elements of a civil RICO claim,

(Def. Lakeshore Eng’g Servs., Inc.’s Resp. to City of Detroit’s Mot. Intervene 5-12, Jan.

27, 2012,  Dkt. # 170).  While the D’Agostini Defendants cite numerous cases from

other district and circuit courts supporting the proposition that an intervenor must state a

well-pleaded claim or defense in order to succeed on a motion to intervene, no

Defendant proffers a single Sixth Circuit case, nor is the court familiar with any such

case, adopting a futility exception to intervention.  Indeed, such an exception to

intervention as of right would likely contradict the Sixth Circuit’s expansive intervention

doctrine, a doctrine that does not require an intervenor to have standing to initiate its

own lawsuit or even “a specific legal or equitable interest” in the case.  Miller, 103 F.3d

at 1245 (quoting Purnell, 925 F.2d at 948) (internal quotation marks omitted).  Even

were the court to adopt a futility exception, the City of Detroit’s claims, at least on initial

review, are not plainly meritless.  Unlike the intervening plaintiff in SEC v. American

Board of Trade, Inc., 830 F.2d 431 (2d Cir. 1987), a case cited by the D’Agostini

Defendants in which the United States Court of Appeals for the Second Circuit affirmed
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a district court’s denial of a motion to intervene as of right because the proposed claims

were “frivolous on their face” and “clearly meritless,” 830 F.2d at 443, the City of

Detroit’s complaint is not so meritless or otherwise deficient that the court could state

that the City’s claims are “frivolous on their face.”  The most prudent course of action,

especially given the City of Detroit’s abbreviated opportunity to address Defendants’

futility arguments in its reply briefs, is to allow the City to assert its claims and then

permit Defendants to attack them, if they so choose, in fully-briefed Rule 12 motions. 

This will ensure Defendants have an opportunity early in the proceedings to challenge

the legal sufficiency of the City of Detroit’s claims while also permitting the City to more

fairly and completely defend its positions.

E. Scope of Intervention

Having determined that the City of Detroit satisfies the requirements for

intervening as of right, the court now considers Defendants’ request to limit the scope of

the City of Detroit’s intervention to participation in the adjudication of the issue of

whether the City of Detroit or Plaintiff has standing to bring the statutory and tort claims

arising out of the 15 Mile Road Repair Project.  Defendants argue that the City of

Detroit’s proposed intervening complaint “seeks to significantly expand the scope of this

litigation from one relating to the work performed on one discrete project over the

course of a limited time period . . . to include claims regarding various distinct contracts

and necessitating a review of the entire relationship between the [Detroit Water and

Sewerage Department] and numerous Defendants, spanning more than six years.” 

(Inland Waters Pollution Control’s Resp. to City of Detroit’s Mot. Intervene 12.)  The City

of Detroit acknowledges that its proposed intervening complaint is broader than
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Plaintiff’s but argues that it should nevertheless be permitted to “bring all its claims

related to the same underlying scheme in order to avoid piecemeal litigation and

potential preclusion issues.”  (City of Detroit’s Reply to Inland Waters Pollution Control

Defs.’ Resp. 2.) 

As the United States Court of Appeals for the First Circuit has observed, “the

extent to which an [intervenor] can enlarge the issues in the case beyond those that the

original plaintiff and defendant wish to litigate . . . is fraught with difficulty.”  Cotter v.

Mass. Ass’n of Minority Law Enforcement Officers, 219 F.3d 31, 36 (1st Cir. 2000).  On

one hand, once a court grants intervention as of right, “the intervener becomes a ‘party’,

[sic] within the meaning of the Rules, ‘entitled to litigate fully on the merits.’”  Hartley

Pen Co. v. Lindy Pen Co. 16 F.R.D. 141, 153 (S.D. Cal. 1954) (quoting Park & Tilford v.

Schulte,160 F.2d 984, 989 n.1 (2d Cir. 1947)); see also In re Bayshore Ford Trucks

Sales, Inc., 471 F.3d 1233, 1246 (11th Cir. 2006) (“Once a court grants intervention 

. . . , the ‘intervenor is treated as if [it] were an original party and has equal standing with

the original parties.’” (quoting Marcaida v. Rascoe, 569 F.2d 828, 831 (5th Cir.1978))

(per curiam)).  On the other hand, there is Supreme Court guidance holding that “an

intervenor is admitted to the proceeding as it stands, and in respect of the pending

issues, but is not permitted to enlarge those issues or compel an alteration of the nature

of the proceeding.”  Vinson v. Washington Gas Light Co., 321 U.S. 489, 498 (1944). 

Further, the advisory committee’s note to the 1966 Amendment to Federal Rule of Civil

Procedure 24 provides: “An intervention of right under the amended rule may be subject

to appropriate conditions or restrictions responsive among other things to the

requirements of efficient conduct of the proceedings.”  And, while the advisory
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committee’s note has been challenged by at least one leading federal procedure

treatise for failing to cite any authority in support of this statement, see 7C Charles Alan

Wright, Arthur R. Miller, & Mary Kay Kane, Federal Practice and Procedure, § 1922, pp.

630-31 (3d ed. 2007), courts have interpreted the language to allow district courts to

impose restrictions on an intervenor as of right, see e.g., Southern v. Plumb Tools, 696

F.2d 1321, 1322 (11th Cir. 1983) ( “[C]onditions can be imposed even when a party

intervenes as a matter of right under Rule 24(a)(2).”); Newport News Shipbuilding and

Drydock Co. v. Penisula Shipbuilders’ Ass’n, 646 F.2d 117, 122 (4th Cir. 1981) (“Even

intervention of right may properly be made conditional by the exigencies of the particular

case.”); Santiago-Sepulveda v. Esso Standard Oil Co. (Puerto Rico), 256 F.R.D. 39, 43-

44 (D. P.R. 2009) (restricting the scope of intervention of a successor in interest by

preventing counterclaims and observing that the intervenor “effectively seek[s] to create

a separate case within a case. . . [by] naming new parties and raising new issues that

were not raised by the principal parties”); Stringfellow v. Concerned Neighbors in Action,

480 U.S. 370, 383 (1987) (Brennan, J., concurring) (“[R]estrictions on participation may

also be placed on an intervenor of right and on an original party.”  (citing Rule 24(a)

advisory committee’s note)). 

Defendants’ request to limit the City of Detroit’s intervention to the threshold

question of who has standing to assert the statutory and tort claims contained in

Plaintiff’s complaint plainly contravenes the principle that an intervenor, once permitted

to intervene, is “entitled to litigate fully on the merits,” Hartley Pen Co. 16 F.R.D. at 153,

and “has equal standing with the original parties,” Marcaida 569 F.2d at 831. 

Accordingly, the court declines to limit the City of Detroit’s intervention to solely the
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standing determination.  Nevertheless, granting the City of Detroit unrestricted

intervention at this time and permitting it to file its proposed intervening complaint would

exponentially broaden the scope of the current litigation.  The City of Detroit does not

contest Defendants’ assertion that its proposed intervening complaint is substantially

broader in scope and introduces additional parties and claims not directly arising from

the 15 Mile Road Repair Project.  Indeed, the City of Detroit itself states that its interests

“are significantly broader than the issues raised in the Complaint.”  (City of Detroit’s Br.

Supp. Mot. Intervene 1.)  As the court in Santiago-Sepulveda observed, granting an

intervenor’s request to add additional parties and issues that were not raised by the

original parties “is effectively seeking to create a separate case within a case” and

“would . . . grant an impermissible ‘enlargement’ of the case.”  256 F.R.D. at 44. 

Limiting the City of Detroit’s intervention to only those claims directly arising out of the

15 Mile Road Repair Project, and not the broader, overarching corruption scheme,

ensures that the City of Detroit has a meaningful opportunity to protect its purported

interests in the claims asserted by Plaintiff while also preventing the impermissible

enlargement of the scope of the issues contained in Plaintiff’s original complaint. 

The court finds unpersuasive the City of Detroit’s contention that restricting

intervention to only those claims arising out of the 15 Mile Road Repair Project will not

fully protect the City’s interests in the case.  In its briefs, and during oral arguments, the

City of Detroit alludes to broader interests in the alleged corruption scheme that may be

impaired or impeded if it is not permitted to file its proposed complaint.  Specifically, it

suggests that “[d]ecisions about the part of the scheme raised by [Macomb Interceptor]

(such as whether a racketeering conspiracy existed, what its aims were and who it
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3During oral arguments counsel for the Inland Water Pollution Control
Defendants argued that if the court finds that the City of Detroit has standing to assert
the statutory and tort claims arising out of the 15 Mile Road Repair Project, the court
would likely, under the prevailing law related to supplemental jurisdiction, dismiss
Plaintiff’s complaint in its entirety.  As a result, counsel maintained, the court would
necessarily have to dismiss the City’s intervening complaint, thereby forcing the City to

14

included) could have adverse stare decisis effects on [the Detroit Water and Sewer

Department’s] efforts to obtain redress for the whole scheme,” (City of Detroit’s Br.

Supp. Mot. to Intervene Br. 6), and may cause “potential preclusion issues,” (City of

Detroit’s Reply to Inland Waters Pollution Control Resp. 2).  However, any potential

impairment of the City of Detroit’s interests in the broader scheme due to the possible

effect of issue preclusion will be accounted for by immediately resolving, once the City

of Detroit files its intervening complaint, the issue of standing to assert the claims arising

from the 15 Mile Road Repair Project.  The doctrine of issue preclusion, also referred to

as collateral estoppel, bars “successive litigation of an issue of fact or law actually

litigated [between the parties or their privies] and resolved in a valid court determination

essential to the prior judgment.”  New Hampshire v. Maine, 532 U.S. 742, 748-49

(2001).  In the instant case, if the court determines that the City of Detroit does not have

standing and is not a proper party to this action, any claims it wishes to assert that arise

from the broader corruption scheme will not be barred by a court determination in this

case.  Alternatively, if the court ultimately determines that the City of Detroit, and not

Plaintiff, has standing to assert the tort and statutory claims arising from the 15 Mile

Road Repair Project, Plaintiff’s tort and statutory claims will be dismissed, and the City

may avoid the consequences of issue preclusion by filing a motion for leave to amend to

add additional claims arising out of the broader corruption scheme.3  The City’s
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initiate a new and independent action.  Contrary to counsel’s contention, however, a
plaintiff-intervenor with an independent jurisdictional basis for his claims may continue
to litigate even after the dismissal of the original plaintiff.  United States Steel v. Envtl.
Prot. Agency, 614 F.2d 843, 845 (3d Cir. 1979) (citing  Magdoff v. Saphin Television &
Appliance, Inc., 228 F.2d 214 (5th Cir. 1955) and Hunt Tool Co. v. Moore, Inc., 212 F.2d
685 (5th Cir. 1955)) (“The weight of authority in the United States Courts of Appeals
supports the principle that an intervenor can continue to litigate after dismissal of the
party who originated the action.”); 7C Charles Alan Wright, Arthur R. Miller, & Mary Kay
Kane, Federal Practice and Procedure § 1920, pp. 612-13 (3d ed. 2007) (“The case law
is scanty and unsatisfactory on when and whether a claim of an intervenor can proceed
to decision after a dismissal of the original action.  It is clear that this is proper if there
are independent grounds for jurisdiction of the intervenor’s claim.”)

15

contention, asserted during oral arguments, that its interests in the broader corruption

scheme may nonetheless be practically harmed because factual determinations in this

case may informally influence a district judge’s ruling in an independent action brought

the City is without merit.  Such an argument assumes that a federal court will either

ignore the well-established limits of the doctrine of issue preclusion or misapply the

doctrine.  The court is unwilling to make such an assumption.  

Finally, determining the threshold issue of standing renders moot the City of

Detroit’s additional arguments that its interests will be impaired if the court “makes a

decision on the merits without first determining whether the tort claims belong to

[Plaintiff or the City]” or reaches “an adverse decision as to the tort claims, such as

finding that they are barred by relevant statutes of limitations,” (City of Detroit’s Br.

Supp. Mot. Intervene 6-7).  

Accordingly, limiting the City of Detroit’s intervention to those claims arising

directly from the 15 Mile Road Repair Project properly protects the City’s interests in this

case while preventing an impermissible expansion of the scope of the original lawsuit.

IV. CONCLUSION
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4Plaintiff Macomb Interceptor requested during oral arguments that its pending
motion for leave to amend the original complaint be decided before the court addresses
Defendants’ joint dispositive motion.  After reviewing Macomb Interceptor’s motion and
Defendants’ various response briefs, the court believes that the motion can be
adjudicated simultaneously with Defendants’ dispositive motion.  Defendants challenge
Macomb Interceptor’s request for leave to amend on several grounds, but primarily
argue that amendment would be futile because Plaintiff does not have standing to
assert any tort or statutory claims arising out of the 15 Mile Road Repair Project. (See,
e.g., D’Agostini Defs.’ Resp. to Pl. Macomb Interceptor’s Mot. Leave Amend 3, 5, Feb.
17, 2012, Dkt. # 185; Inland Waters Pollution Control Defs.’ Resp. to Pl. Macomb
Interceptor’s Mot. Leave Amend 3, Feb. 17, 2012, Dkt. # 186; Def. Soave’s Resp. to Pl.
Macomb Interceptor’s Mot. Leave Amend 4, Feb. 16, 2012, Dkt. # 183.)  The same
argument is the basis of Defendants’ pending dispositive motion, and the challenge to
Plaintiff’s standing applies with equal force to both the original complaint and the
proposed amended complaint.  Accordingly, whether Plaintiff’s proposed amended
complaint is futile relies, in large part, on a determination of whether Plaintiff has
standing to assert its claims.  By deciding the two pending motions contemporaneously,
the court will in effect provide Plaintiff the full opportunity to address Defendants’ no-
standing argument that Plaintiff in its reply brief argues it would not have. (Pl. Macomb
Interceptor’s Reply 1, Feb. 23, 2012, Dkt. # 187). 

16

For the reasons stated above, IT IS ORDERED that nonparties the City of Detroit

and the Detroit Water and Sewerage Department’s motion to intervene [Dkt. # 145] is

GRANTED.  The City of Detroit and Detroit Water and Sewerage Department are

DIRECTED to file an intervening complaint, limited in scope to only those claims directly

arising out of the 15 Mile Road Repair Project, on or before May 21, 2012.  The Clerk of

the Court is DIRECTED to add the City of Detroit and the Detroit Water and Sewerage

Department as intervening Plaintiffs.

IT IS FURTHER ORDERED that Plaintiff Macomb Interceptor Drain Drainage

District is DIRECTED to file a response to Defendants’ “Joint Motion for Summary

Judgment” [Dkt. ## 188, 190] on or before May 21, 2012.4  Plaintiff-Intervenors the City

of Detroit and the Detroit Water and Sewerage Department are DIRECTED to file a
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response on or before May 28, 2012.  Any replies shall be filed on or before June 4,

2012.

Finally, IT IS ORDERED that the deadlines for the service of responsive

pleadings contemplated by Federal Rule of Civil Procedure 12, originally tolled in the

court’s January 13, 2012 order, are REINSTATED.

  s/Robert H. Cleland                                         
ROBERT H. CLELAND
UNITED STATES DISTRICT JUDGE

Dated:  May 7, 2012

I hereby certify that a copy of the foregoing document was mailed to counsel of record
on this date, May 7, 2012, by electronic and/or ordinary mail.

  s/Lisa G. Wagner                                            
Case Manager and Deputy Clerk
(313) 234-5522
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

CITY OF DETROIT, a municipal corporation,
through the Detroit Water and Sewerage
Department,

Intervening Plaintiff,

vs.

KWAME KILPATRICK, an individual;
VICTOR M. MERCADO, an individual;
DERRICK A. MILLER, an individual; BOBBY
W. FERGUSON, an individual; FERGUSON
ENTERPRISES, INC., a Michigan corporation;
INLAND WATERS POLLUTION CONTROL,
INC., a Michigan corporation; and L.
D’AGOSTINI & SONS, INC., D/B/A LD&S, a
Michigan corporation;

Defendants;

and

MACOMB INTERCEPTOR DRAIN
DRAINAGE DISTRICT,

Plaintiff,

vs.

KWAME KILPATRICK, et al.,

Defendants.

Case No. 2:11-CV-13101

Judge Robert H. Cleland
Mag. Judge Mona K. Majzoub

INTERVENING COMPLAINT OF
THE PLAINTIFF CITY OF DETROIT
THROUGH THE DETROIT WATER
AND SEWERAGE DEPARTMENT

JURY TRIAL DEMANDED
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INTERVENING COMPLAINT OF THE PLAINTIFF CITY OF DETROIT THROUGH
THE DETROIT WATER AND SEWERAGE DEPARTMENT

Intervening Plaintiff City of Detroit (“City of Detroit”) through the Detroit Water and

Sewerage Department (“DWSD”) (collectively, “Intervening Plaintiff”), by its undersigned

counsel, state for its Complaint against Defendants Kwame M. Kilpatrick, Victor M. Mercado,

Derrick A. Miller, Bobby W. Ferguson, Ferguson Enterprises, Inc., Inland Waters Pollution

Control, Inc., and L. D’Agostini & Sons, Inc., d/b/a LD&S, as follows:

GENERAL PATTERN OF ILLEGAL CONDUCT

1. The City of Detroit and DWSD seek to recover damages caused by former Mayor

Kwame M. Kilpatrick and persons and entities that diverted or helped to divert roughly $58

million in City of Detroit monies for their own private gain. Their illegal conduct involved

bribery, extortion, money laundering, and unlawful contract fixing (often bid-rigging) between

2004 and 2006, with money and/or other gratuities ultimately flowing back to Kilpatrick and his

friends. Kilpatrick, DWSD Director Victor Mercado, and Kilpatrick’s friend Bobby Ferguson

were the chief architects of and participants in the illegal conduct. Other individual participants

included Derrick Miller, a key member of Kilpatrick’s mayoral administration. The contractor

and subcontractor participants included Inland Waters Pollution Control, Inc. and Ferguson

Enterprises, Inc. Each participant willingly participated in order to get a share of the ill-gotten

profits at the taxpayers’ expense.

2. Defendants availed themselves of and relied upon the unlawful use by Kilpatrick

of his authority and influence as Mayor and as the federal Court-appointed Special Administrator

of DWSD, with the assistance of Mercado and Miller, to manipulate and amend DWSD contracts

so that those contracts, amendments, and the payments made under them would be

disproportionally awarded to Ferguson, Ferguson Enterprises, Inc., Inland Waters, and
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subcontractors associated with these companies. These contractors and subcontractors benefited

from the ability to amend their contracts without scrutiny, oversight, or competitive bidding.

Once the public works projects were awarded, the contractors and subcontractors received the

enhanced profits associated with water and sewerage contracts, together with excessive

management and consulting fees, costly extra services, and, in some instances, padded invoices

as to time, material, and equipment.

3. To obtain these excessive and unlawful profits, fees, expenses, and costs, some

participants in the illegal conduct, through known and unknown current and past owners,

officers, employees, agents and representatives, made unlawful payments and/or provided

unlawful gratuities to Kilpatrick, Ferguson, and Ferguson-controlled entities. Participants who

may not have been actively involved in bribery, extortion, and bid rigging “turned a blind eye” to

these unlawful activities but willingly facilitated and benefited from them. Moreover, all of the

participants actively participated or were involved in money laundering and other unlawful

activities.

4. The illegal conduct was fraudulently concealed from disclosure to other officials

of the City of Detroit, including the Detroit City Council, the DWSD Board of Water

Commissioners, federal and state law enforcement, and the news media. Upon information and

belief, Defendants hid their ill-gotten gains, including bribery and extortion payments by, among

other things, passing invoices and costs through the City of Detroit’s billing and invoicing

system. By misusing this system, Defendants helped to conceal the misconduct and launder the

money. The fraudulent concealment continued until the federal government, using the vast

resources available to it, empanelled a grand jury and issued a First Superseding Indictment,

dated December 15, 2010.
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5. Pursuant to the Court’s 05/07/2012 Order (ECF No. 202), this Intervening

Complaint is limited to claims that directly arise from Amendments 2 and 3 of CS-1368, one of

the numerous DWSD contracts that involve misconduct by Defendants and others.1 The two

amendments alone cost the City of Detroit about $58 million. The Intervening Plaintiff

intervenes to assert its rights to recover damages against the named Defendants, including RICO,

tort-related damages, contract damages, unjust enrichment damages and disgorgement of

unlawfully obtained profits.

JURISDICTION

6. Pursuant to 28 U.S.C. § 1331, this Court has federal question subject-matter

jurisdiction over the Intervening Plaintiff’s claims under the civil Racketeer Influenced and

Corrupt Organizations Act (“RICO”), 18 U.S.C. § 1961 et seq.

7. The Court has supplemental subject-matter jurisdiction over the Intervening

Plaintiff’s remaining claims pursuant to 28 U.S.C. § 1367 because those claims are so related to

(a) the Intervening Plaintiff’s federal claims as to form part of the same case or controversy, and

(b) the federal claims of Plaintiff Macomb Interceptor Drain Drainage District as to form part of

the same case or controversy.

8. The Court has personal jurisdiction over the individual Defendants pursuant to

Mich. Comp. L. § 600.701 because each of the individual Defendants either currently resides in

Michigan or consented to Michigan’s jurisdiction. This Court also has personal jurisdiction over

Defendants Kwame M. Kilpatrick, Victor M. Mercado, and Derrick A. Miller pursuant to Mich.

1 Consistent with the Court’s Order, the Intervening Plaintiff reserves the right to assert broader
conspiracy claims and other claims that – although related in some manner to these two
amendments – actually arise out of various other DWSD contracts and a larger and longer
pattern of Defendants’ misconduct.
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Comp. L. § 600.715 because they transacted the business described herein within Michigan and

performed or caused the tortious acts and consequences described herein within Michigan.

9. The Court has personal jurisdiction over the corporate Defendants pursuant to

Mich. Comp. L. § 600.711 because they are incorporated under Michigan’s laws, have consented

to jurisdiction, and/or have carried on a continuous and systematic part of their general business

in Michigan.

10. As discussed more fully below, each of the Defendants engaged in activity

evincing sufficient minimum contacts with the State of Michigan.

VENUE

11. Venue is proper here pursuant to the general provisions of 18 U.S.C. § 1391(b)(2)

for reasons including that a substantial part of the events or omissions giving rise to the claim

occurred in this District and the water and sewer system property at issue is located here.

12. Venue is also proper here pursuant to 18 U.S.C. § 1965 as the Intervening

Plaintiff is asserting civil RICO claims, and the Defendants transacted relevant business in this

District.

RELEVANT TIME PERIOD

13. The “relevant time period” of the misconduct that forms the basis of the claims

asserted herein is from approximately August 2004 to approximately 2006. The period of the

fraudulent concealment of the misconduct continued until December 15, 2010.

PARTIES

Intervening Plaintiff

14. The City of Detroit is a municipal corporation located in Wayne County,

Michigan. It was incorporated pursuant to the Michigan Home Rule Cities Act, Mich. Comp. L.

§ 117.1, and is a political subdivision of the State of Michigan. DWSD, a department of the City
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of Detroit, provides water service and wastewater treatment services to residents of the City of

Detroit and neighboring southeastern Michigan communities. In general, DWSD is governed by

a Board of Water Commissioners (the “DWSD Board”). During the relevant time period, a

Director was in charge of the day-to-day affairs of DWSD.

Plaintiff

15. Macomb Interceptor Drain Drainage District (“MID”) is a special purpose public

corporation established under the Michigan Drain Code of 1956, Mich. Comp. L. 280.1 et seq.,

operating and existing under the Michigan Constitution and the laws of Michigan.

Defendants

16. Defendant Kwame M. Kilpatrick (“Kilpatrick”), an individual, is currently a

resident of Texas. Kilpatrick was the elected Mayor of the City of Detroit from 2002 to 2008. In

his capacity as Mayor, Kilpatrick was the chief executive officer for the City of Detroit, and his

duties included supervising and directing the DWSD, which were operated and funded by the

City of Detroit. From January 2002 to January 2006, Kilpatrick was also the federal Court-

appointed “Special Administrator” of DWSD. In this capacity – discussed more fully below –

Kilpatrick had extensive power and authority to control, manage, and operate DWSD and other

departments of the City of Detroit. Kilpatrick is also the lead criminal Defendant in United

States v. Kilpatrick, et al., E.D. Mich. Case No. 10-CR-20403 (the “Kilpatrick Prosecution”),

which concerns some of the same misconduct alleged here.

17. Defendant Victor M. Mercado (“Mercado”), an individual, is, upon information

and belief, a resident of Florida. Mercado served as the Director of DWSD from 2002 to 2008.

As the Director of DWSD, Mercado was responsible for the overall direction and administration

of DWSD. As alleged in indictments in the Kilpatrick Prosecution, from 2002 to 2008 Mercado

had supervisory authority over the awarding of more than $2 billion of contracts between DWSD
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and private contractors. At various times, Mercado also served as the designee (i.e., designated

agent) of Special Administrator Kilpatrick and performed duties and functions on behalf of the

Special Administrator. Mercado is named as a Defendant in the Kilpatrick Prosecution.

18. Defendant Derrick A. Miller (“Miller”), an individual, is currently a resident of

Virginia. Miller worked in Kilpatrick’s mayoral administration from 2002 to 2007, serving in

various positions including as Chief Administrative Officer and Chief Information Officer for the

City of Detroit. During this period, Miller became involved in the bidding and awarding of

DWSD contracts. Miller is named as a Defendant in the Kilpatrick Prosecution. On August 19,

2011, Miller signed a plea agreement (“Miller Plea Agreement”) admitting that he engaged in

two of the crimes charged (bribery and filing a false tax return), as set forth in a Second

Superseding Information in the Kilpatrick Prosecution. (Ex. 1: Miller Plea Agreement, which is

incorporated by reference herein.)

19. Defendant Bobby W. Ferguson (“Ferguson”), an individual, is, upon information

and belief, a resident of Wayne County, Michigan. During the relevant time period, Ferguson

was Kilpatrick’s close friend and confidant. Ferguson owned, operated, and/or controlled

Ferguson Enterprises, Inc. Ferguson is named as a Defendant in the Kilpatrick Prosecution.

20. Defendant Ferguson Enterprises, Inc. (“FEI”), a Michigan for-profit corporation,

is a Ferguson-controlled company that was primarily engaged in the business of providing

construction, demolition, and/or excavation services. FEI has its principal place of business in

Wayne County, Michigan. During the relevant time period, FEI entered into contracts or

subcontracts to perform work for DWSD and performed work for DWSD as a contractor or

subcontractor within this judicial district.

21. Defendant Inland Waters Pollution Control, Inc. (“Inland Waters”), a Michigan

for-profit corporation, is primarily engaged in the business of waste collection and transportation.
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Inland Waters has its principal place of business in Oakland County, Michigan. During the

relevant time period, Inland Waters entered into contracts to perform work for DWSD and

performed work for DWSD as a contractor or subcontractor within this judicial district.

22. Defendant L. D’Agostini & Sons, Inc., d/b/a LD&S (“LD&S”), a Michigan for-

profit corporation, is primarily engaged in providing general contracting and/or construction

services. LD&S has its principal place of business in Macomb County, Michigan. During the

relevant time period, LD&S entered into contracts or subcontracts to perform work for DWSD

and performed work for DWSD as a contractor or subcontractor within this judicial district.

THE KILPATRICK INDICTMENT AND PROSECUTION

23. The Intervening Plaintiff’s claims are based upon conduct first unveiled in the

Kilpatrick Prosecution. On December 15, 2010, a grand jury returned a First Superseding

Indictment in the Kilpatrick Prosecution, naming Kilpatrick, Ferguson, Bernard Kilpatrick,

Mercado, and Miller as Defendants. That indictment alleged a criminal RICO conspiracy,

bribery, extortion, obstruction of justice, mail fraud, wire fraud, and money laundering in relation

to a number of projects entered into by DWSD, including the DWSD project at issue in this case:

the repair of the Macomb Interceptor sewer at 15 Mile Road in Sterling Heights, Michigan under

Amendments 2 and 3 to DWSD contract CS-1368.

24. On August 19, 2011, Miller agreed to enter a guilty plea to certain crimes in the

Kilpatrick Prosecution. A Second Superseding Information was issued against Miller on

September 12, 2011. As part of his plea agreement, Miller admitted that, at Kilpatrick’s

direction, he steered millions of dollars of City of Detroit business to Ferguson. Miller admitted

that Kilpatrick with assistance from Mercado and Miller pressured contractors to add Ferguson-

controlled companies to DWSD contracts they had received, or risk having the contracts held up

or canceled. Miller admitted that Mercado and other City of Detroit officials influenced the
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awarding of contracts to teams that included Ferguson-controlled companies, including

reevaluating or fixing bids if Ferguson’s companies were not part of the winning team. Miller

admitted that he and other City of Detroit officials gave Ferguson inside information about

contracts or bid evaluations to give Ferguson an edge over competing bidders.

25. On November 16, 2011, the grand jury returned a Third Superseding Indictment,

which essentially expanded upon some of the facts and occurrences as set forth in the First

Superseding Indictment, including criminal RICO conspiracy, bribery, extortion, obstruction of

justice, mail fraud, wire fraud, and money laundering. On February 15, 2012, the grand jury

returned a Fourth Superseding Indictment, which essentially expanded upon the same facts and

occurrences. (Ex. 2: 4th Superseding Indictment, which is incorporated by reference herein.)

GENERAL ALLEGATIONS

I. Kilpatrick is Elected Mayor and Appointed as the Federal Court’s Special
Administrator

26. Kilpatrick’s term as Mayor began on January 2, 2002, following his election in

November 2001.

27. When Kilpatrick became Mayor, an environmental lawsuit was pending in the

United States District Court for the Eastern District of Michigan entitled United States v. City of

Detroit, Detroit Water and Sewerage Department and State of Michigan, E.D. Mich. Case No.

77-71100. Judge John Feikens presided over the lawsuit, which concerned the City of Detroit

and DWSD’s compliance with provisions of the Clean Water Act, 33 U.S.C. § 1251 et seq. (the

“City of Detroit Environmental Case”).

28. On December 3, 2001, Judge Feikens entered an order entitled “Order Continuing

Special Administratorship for the Detroit Water and Sewerage Department,” in which he

appointed Kilpatrick as the federal Court’s Special Administrator of DWSD, effective as of
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January 1, 2002. Judge Feikens’ December 3, 2001 Order granted to Kilpatrick (as prior orders

of the Court had granted to former Mayors Coleman Young and Dennis Archer) broad federal

powers over DWSD, including authority over the contracting and procurement operations of the

DWSD Board. The Order also gave Kilpatrick authority over all other departments of the City

of Detroit insofar as their powers affected the City of Detroit’s compliance with the Clean Water

Act and related environmental laws (as set forth in a series of consent judgments entered by the

Court). (Ex. 3: Packet of Court Orders, which is incorporated by reference herein.)

29. Kilpatrick’s appointment as Special Administrator did not authorize him to violate

federal, state or local criminal laws or render him in any manner immune from civil liability.

30. The December 3, 2001 Order required Kilpatrick to “find and hire a Director of

the DWSD [who] shall be clearly and completely responsible for the overall success of the

[DWSD] in achieving its mission, goals and objectives . . . .”

31. Pursuant to Kilpatrick’s authority as Special Administrator, in or around June

2002, Kilpatrick appointed Mercado as the Director of DWSD.

32. Sometime in early 2002, Kilpatrick appointed Miller as Chief Administrative

Officer, and Miller became involved in the bidding and awarding of DWSD contracts.

33. On November 25, 2002, Judge Feikens issued an Order in the City of Detroit

Environmental Case, which authorized Kilpatrick as Special Administrator to retain

Infrastructure Management Group (“IMG”), a consulting group, to advise Kilpatrick and

Mercado on “potential cost containment strategies related to the operation and maintenance

activities of DWSD” and on issues related to DWSD’s contracting and procurement operations.

The Court “note[d] that IMG is a national leader in utility services and has expertise in contract

design and procurement processes . . . .” The Order required “that as to contracts which are in a

monetary amount over $500,000.00, IMG shall report monthly its comments regarding those
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contracts and related procurement practices to the Special Administrator and to this Court.” (Ex.

4: 11/25/2002 Order, which is incorporated by reference herein.)

34. The contract at issue in this case, CS-1368 (Amendments 2 and 3), is in a

monetary amount over $500,000.

II. Background Information as to CS-1368, Amendments 2 and 3

35. In November 2001, DWSD, through the DWSD Board, approved Inland Waters

to receive Contract CS-1368 and Contract CS-1362. The scope of these two contracts

encompassed sewer inspection, lining, and rehabilitation services for sewers within the City of

Detroit. CS-1362 pertained to smaller-diameter sewer pipes, and CS-1368 pertained to larger-

diameter sewer pipes. Each contract was in the amount of $25 million.

36. In or around December 2001, DWSD, through the DWSD Board, approved

combining CS-1362 with CS-1368 to produce a single contract for sewer inspection, lining, and

rehabilitation services throughout the City of Detroit. The combined contract continued under

the designation CS-1368. (Ex. 5: Contract CS-1368, which is incorporated by reference herein.)

The work was to be completed on the basis of individual task orders, with the total amount paid

on the contract not to exceed $50 million.

37. CS-1368 included covenants in which Inland Waters, the CONSULTANT,

covenanted, warranted and agreed as follows:

13.01 The CONSULTANT covenants that it presently has no
interest and shall not acquire any interest, direct or indirect, which
would conflict in any manner or degree with the performance of
the Services under this Contract. The CONSULTANT further
covenants that, in the performance of this Contract, no person
having any such interest shall be employed.

The CONSULTANT further covenants that no officer, member or
employee of the CITY and no other public official who exercises
any functions or responsibilities in the review or approval of the
undertaking or carrying out of this Contract has any personal or
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financial interest, direct or indirect, in this Contract or in the
proceeds thereof in accordance with Article 2, Section 2-106
"Standards of Conduct" of the Charter of the City of Detroit.

13.02 The CONSULTANT also hereby warrants that it has not
and will not employ any person to solicit or secure this Contract
upon any agreement or arrangement for payment of a commission,
percentage, brokerage, or contingent fee, either directly or
indirectly. The CONSULTANT further agrees that if this warranty
is breached, the CITY may, at its option, terminate this Contract
without penalty, liability or obligation, or may at its election,
deduct from any amounts owed to the CONSULTANT hereunder
any amounts of such commission, percentage, brokerage, or
contingent fee.

* * * * *

13.04 The CONSULTANT shall include the provisions of this
article in any subcontract it enters into pursuant to this Contract.

38. CS-1368 also contained the following contractual provisions to which Inland

Waters agreed:

 To “perform in a satisfactory and proper manner, as determined within the
sole and reasonable discretion of the DWSD, the Services” specified in the
contract (Article 2.01);

 To provide the labor, materials, and equipment to fully perform (on an as-
needed basis) the inspection, cleaning, and rehabilitation/lining repairs
discussed therein and to provide informational updates to DWSD about
the work (Article 2.05, as set forth in 2.05a-2.05bb);

 To obtain the DWSD Director’s prior approval of all subcontracts for
work under CS-1368, as amended (Article 3.01);

 To “furnish ‘as-built’ information to DWSD . . . [o]n completion of each
Task Order [under the contract]” (Article 2.01a);

 To “deliver in a timely fashion and on a regular schedule a CPM
Scheduling and Monitoring Report or other presentation such as a Gantt
Chart meeting the approved standards of DWSD. The CPM Report shall
include detailed tasks, schedules, deliverables, decision points, and
subcontractor participation, and shall be loaded to indicate scheduled
personnel requirements” (Article 2.01b);

 “To submit a written Progress Status Report monthly describing progress
on the work of the Contract by updating the CPM Report” detailing
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“which activities were reformed [sic] by [Inland Waters] and which were
performed by Subcontractors,” as well as the obligation that “[a]t regular
intervals, [Inland Waters’] supervisors, higher than the Project Manager (if
any) will make checks on verifications of the reports” (Article 6.07c);

 To “maintain full and complete books, ledgers, journals, accounts, or
records . . . in which are kept all entries reflecting its operation pursuant to
this Contract” (Article 6.09);

 To allow the City of Detroit to audit Inland Waters’ books and records at
any time in relation to Inland Waters’ work on CS-1368 (Articles 6.09,
6.10, and 7.02);

 To submit invoices based on the work actually completed as set forth in
accurate Scheduling and Monitoring reports (Article 8);

 To indemnify the City of Detroit against all attorney fees and costs
incurred “by reason of . . . any negligent or tortious act, error or omission
of [Inland Waters] or any of its Associates” in connection with the
contract (Article 9.01);

 To tender upon request and upon the completion of the contract, all of its
original work product (or copies if originals are unavailable), including
documents, data, drawings, maps, photographs, files, supplies, notes,
reports, and other materials related to the contract, which are the City of
Detroit’s property (Article 11.04);

 To deliver to DWSD an executed copy of any subcontract, within 15 days
of receiving it, and to refrain from seeking payment as to a subcontractor
before delivering such executed copy of that subcontractor’s subcontract
(Article 12.01); and

 To “comply with and [to] require its Associates to comply with (a) all
applicable Federal, state and local laws, ordinances, code(s), regulations
and policies, including, but not limited to, all security regulations in effect
from time to time on the CITY’s premises; and (b) all applicable codes
and regulations for materials, belonging to the CITY or developed in
relation to this contract,” (Article 15.01).

39. As part of the process in the awarding of the combined CS-1368 to Inland Waters,

the DWSD Board approved the specific Detroit-based and/or small-business subcontractors who

were to work with Inland Waters on CS-1368: C.J. Williams & Associates, Superior Engineering

Associates, Inc., Willie McCormick & Associates, Inc., LD&S, and Superior Construction &
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Management LLC. Although all of the Ferguson-controlled companies are Detroit-based, not

one Ferguson-controlled company, including FEI, was among the approved subcontractors.

40. In or about early 2002, and as alleged in the Kilpatrick Indictment, Kilpatrick’s

father, Bernard Kilpatrick, alerted Mayor Kilpatrick that Inland Waters’ approved list of

subcontractors on CS-1368 did not contain any Ferguson-controlled company.

41. As alleged in the Kilpatrick Indictment, in or about early 2002, despite the DWSD

Board’s decision to award CS-1368 to Inland Waters, Kilpatrick used his powers as Special

Administrator to refuse to approve CS-1368 for the single reason that no Ferguson-controlled

company had been retained as a subcontractor on CS-1368.

42. Apparently acting for Kilpatrick, as alleged in the Kilpatrick Indictment, in or

about early 2002, Miller instructed a representative of Inland Waters to give Ferguson 5% of the

work on CS-1368.

43. In furtherance of Kilpatrick’s scheme to have a Ferguson-controlled company

retained as a subcontractor on CS-1368, as alleged in the Kilpatrick Indictment, in or about April

2002, Kilpatrick told an Inland Waters representative that, if Inland Waters wanted to receive

approval of CS-1368, a Ferguson-controlled company needed to be substituted for Inland

Waters’ minority contractor.

44. Inland Waters subsequently subcontracted work on CS-1368 to FEI.

45. Inland Waters did not advise the DWSD Board of the existence of its discussions

relative to the awarding of subcontractor work to Ferguson on CS-1368 and, in fact, concealed

this information from the DWSD Board, the Detroit City Council, and the general public.

46. In November 2004, through a first amendment to CS-1368 (“CS-1368-1”), Inland

Waters received additional DWSD work projects. Amendment 1 to CS-1368, in the amount of

$10 million, increased the total amount of CS-1368 to $60 million.
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47. CS-1368-1 provides in Section IV that “[e]xcept as herein amended, the terms and

conditions of the Contract, dated July 26, 2002 [CS-1368], shall remain the same and govern the

relationship of the parties.” CS-1368-1 did not contain any amendment that rescinded, changed,

revised or affected in any manner the covenants, warranties and agreements as set forth in

Articles 13.01, 13.02 or 13.04 of CS-1368. CS-1368-1 also did not contain any amendment that

rescinded, changed, revised or affected in any manner the agreements as set forth in Articles

2.01, 2.01a, 2.01b, 2.05, 3.01, 6.07c, 6.09, 6.10, 7.02, 8, 9.01, 11.04, 12.01, or 15.01 of CS-1368.

48. As alleged in the Kilpatrick Indictment, during the relevant time period, on at

least 18 occasions Kilpatrick requested the use of the private jets of Inland Waters for the

personal use of Kilpatrick and his friends, family, and associates, including Bernard Kilpatrick

and Ferguson.

49. As alleged in the Kilpatrick Indictment, Kilpatrick did not reimburse Inland

Waters for the use of its private jets.

50. As alleged in the Kilpatrick Indictment, and upon information and belief, Inland

Waters, or persons or corporations authorized by and working in the interest of Inland Waters,

provided this free private jet service, worth over $260,000, in part so Kilpatrick and the Mayor’s

Office would promote the business interests of Inland Waters with the City of Detroit, and Inland

Waters knowingly received and accepted the benefits derived from these bribes and unlawful

gratuities.

51. As alleged in the Kilpatrick Indictment, in or about 2006, after Kilpatrick had

used the private jets a number of times, a representative of Inland Waters asked Kilpatrick if he

thought he should start paying for some of the flights because “it did not look good” for the

representative to provide the flights for free. As alleged in the Kilpatrick Indictment, Kilpatrick

said he would see about it but never otherwise responded to Inland Waters’ representative.
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52. Upon information and belief, Inland Waters continued to provide Kilpatrick’s

flights for the purpose of promoting the business and profits that Inland Waters received from

contracts with the City of Detroit.

53. As alleged in the Kilpatrick Indictment, the flights had a fair market value to

Kilpatrick of more than $260,000 and an added variable cost to Inland Waters (and/or its

representative) of more than $120,000.

54. As alleged in the Kilpatrick Indictment, the flights provided to Kilpatrick are as

follows:

Para.
No.

Date(s) Destination (s) Flights Passen-
gers

Added
Cost to
Owner

Fair
Market
Value

55.
2/25/04 -
2/28/04

Washington, DC 2 4 $4,473.59 $7,750.00

56.
4/12/04 -
4/16/04

Orlando 2 8 $8,947.19 $11,760.00

57.
7/24/04 -
7/25/04

East Hamptons,
Boston

2 3 $3,890.08 $10,466.00

58.
10/15/04 -
10/16/04

Houston 2 6 $10,114.20 $14,659.00

59. 5/19/05 Cleveland 2 9 $1,167.02 $2,025.00

60.
5/27/05 -
5/28/05

Greensboro, NC 2 1 $4,279.08 $6,160.00

61.
7/7/06 -
7/8/06

Houston 2 2 $9,919.70 $16,919.00

62.
8/2/06 -
8/6/06

Bermuda 3 9 $11,281.23 $20,382.00

63.
10/27/06 -
10/28/06

Tallahassee 2 3 $7,974.66 $10,480.00

64. 4/12/07 Naples, FL to Detroit 1 5 $4,668.10 $13,765.00
65. 5/1/07 Tallahassee 2 7 $7,196.65 $10,360.00

66.
5/27/07 -
5/29/07

Tallahassee 2 7 $7,391.15 $20,625.00

67.
6/13/07 -
6/14/07

Tallahassee 2 3 $7,196.65 $10,360.00

68. 6/30/07 -
8/14/07

Tallahassee 2 7 $7,196.6
$22,240.00

69.
9/16/07 -
9/17/07

Tallahassee 2 3 $7,391.15 $20,720.00
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70.
11/2/07 -
11/5/07

Tallahassee, Miami 3 6 $10,308.71 $26,880.00

71. 12/27/07 Tallahassee 1 5 $3,890.08 $10,360.00

72.
1/23/08 -
1/27/08

Tallahassee 2 5 $7,585.66 $28,582.00

Totals $124,871.55 $264,493.00

73. In the months after Inland Waters began providing free flights to Kilpatrick (and

partly as a result of those flights), Inland Waters received an additional series of amendments to

CS-1368, including Amendments 2 and 3, which pertain to the repair of the Macomb Interceptor

sewer at 15 Mile Road in Sterling Heights, Michigan. Amendments 2 and 3 were in the amount

of $35 million and $23 million, respectively, without any requirement that Inland Waters had to

competitively bid on the amendments.

III. CS-1368, Amendments 2 and 3

Kilpatrick, Mercado, Ferguson, and Inland Waters Unlawfully Steer CS-1368 Work
on the 15-Mile Road Interceptor Sewer Collapse Project to Ferguson, and Allow
Ferguson and Possibly Other Contractors to Submit Inaccurate and Padded
Invoices

74. On or about August 22, 2004, a sewer collapse occurred at 15 Mile Road in the

City of Sterling Heights, Michigan.

75. DWSD immediately began a program to repair the 15 Mile Road Sewer Collapse

(the “15 Mile Road Sewer Collapse Project”).

76. Within days of the sewer collapse, Mercado and/or his designee held daily

morning meetings to discuss repairs at the 15 Mile Road Sewer Collapse Project.

77. As alleged in the Kilpatrick Indictment, on or about September 1, 2004, after

visiting the site of the sewer collapse, Kilpatrick discussed with Ferguson about how they could

get work for a Ferguson-controlled company at the site. As alleged in the Kilpatrick Indictment,

Ferguson advised Kilpatrick that although Inland Waters would be overseeing the overall repair
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project, subcontractor LD&S hired all the subcontractors at the site. As alleged in the Kilpatrick

Indictment, Kilpatrick responded, “Perfect! That’s what I needed,” and Ferguson replied, “We

need to mee [meet] on how, I move in [to get the work], I got a great idea sir.”

78. As alleged in the Kilpatrick Indictment, on or about September 7, 2004,

Kilpatrick asked Ferguson whether Ferguson had determined his share of the work on the 15

Mile Road Collapse Project. As alleged in the Kilpatrick Indictment, Ferguson responded that

LD&S wanted to share the work with Ferguson on a 50/50 basis, but that Kilpatrick had to

instruct Mercado about the arrangement, including that Kilpatrick would personally review

LD&S’s invoices to ensure that Ferguson was getting his share: “just let victor [Mercado] know

[if LD&S] makes 2.00 fei [FEI] needs to make 2.00 also you will look at the invoices to make

sure.” Upon information and belief, a reasonable opportunity for further investigation or

discovery will likely yield evidence to support that LD&S divided the available work on the 15

Mile Road Collapse Project between itself and a Ferguson-controlled company, so that both

could profit.

79. Until the 15 Mile Road Collapse Project, DWSD maintained a standard practice

on its other sewer and water-repair projects of requiring DWSD inspectors at sewer repair sites

to prepare “Daily Engineering Inspection Reports,” which detailed, among other things, the time

each employee of each contractor or subcontractor spent on the job each day and the equipment

used or stored on the job site each day.

80. Rather than use the standard “Daily Engineering Inspection Reports” for the 15

Mile Road Collapse Project, Mercado instructed DWSD inspectors to use a “Daily Press

Report,” which did not contain the actual hours worked by each employee each day or the

equipment used on the site each day.
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81. Use of Daily Press Reports instead of the standard Daily Engineering Inspection

Reports resulted in substantially reducing the amount of accurate information as to the work

being performed each day on the 15 Mile Road Sewer Collapse Project and, upon information

and belief, made it much more difficult to monitor and evaluate the work activities of Inland

Waters and its subcontractors, including FEI.

82. Mercado knew that the Daily Press Reports made it substantially more difficult to

monitor and evaluate the work activities on the 15 Mile Road Sewer Collapse Project.

83. Mercado also approved and set into place a work monitoring and payment system

for the 15 Mile Road Sewer Collapse Project, which relied almost entirely on Inland Waters’

review of subcontractors’ submitted time and equipment sheets. This system operated without

effective checks and monitoring by DWSD inspectors and other officials.

84. By reducing the involvement of DWSD staff in supervising the contractors’ work,

by transferring management and supervisory responsibilities to outside contractors, and by

reducing or eliminating portions of DWSD’s written record of the contractor’s purported

activities, Mercado aided, abetted, participated in and furthered the pattern of racketeering

through which Defendants conducted the Kilpatrick Enterprise.

85. As alleged in the Kilpatrick Indictment, in approximately September 2004, NTH

Consultants, Ltd. (“NTH”) was hired to evaluate and design the repair of the 15 Mile Road

Sewer Collapse. NTH estimated that the cost of the repairs at the 15 Mile Road Sewer Collapse

would be about $31 million.

Entry into CS-1368-2

86. On September 28, 2004, Kilpatrick issued Special Administrator Order Number

2004-5, authorizing Mercado to enter into an emergency amendment (Amendment 2) to CS-1368

increasing the contract by $35 million and increasing the total amount of the contract to $95
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Million (“CS-1368-2”). (Ex. 6: Amendment CS-1368-2, which is incorporated by reference

herein.)

87. CS-1368-2 was executed for Inland Waters by Robert Williams, its President, and

Renne Pricopio, Kathryn Dickey, Rechanda Cespedes and Debra Roland.

88. CS-1368-2 provides in Section VI that “[e]xcept as herein amended, the terms and

conditions of the Contract, dated July 26, 2002 [CS-1368], and as previously amended, shall

remain the same and govern the relationship of the parties.” CS-1368-2 did not contain any

amendment that rescinded, changed, revised or affected in any manner the covenants, warranties

and agreements as set forth in Articles 13.01, 13.02 or 13.04 of CS-1368. CS-1368-2 also did

not contain any amendment that rescinded, changed, revised or affected in any manner the

agreements as set forth in Articles 2.01a, 2.01b, 2.05, 3.01, 6.07c, 6.09, 6.10, 7.02, 8, 9.01,

11.04, 12.01 or 15.01 of CS-1368. Although CS-1368-2 expanded the scope of services in

Article 2.01, it did not contain any amendment that rescinded, changed, revised or affected in

any manner Inland Waters’ agreement in that Article to “perform in a satisfactory and proper

manner, as determined within the sole and reasonable discretion of the DWSD,” the services

required under the contract.

89. The $35 million increase was $4 million more than NTH’s estimate of the cost for

repairs at the 15 Mile Road Sewer Collapse.

90. During the Winter of 2004 and Spring of 2005, Inland Waters exceeded its budget

on the work on the 15 Mile Road Sewer Collapse.

91. As alleged in the Kilpatrick Indictment, on or about May 3, 2005, Ferguson told

representatives from Inland Waters that people “Downtown” would not understand if he did not

get sufficient revenue from work on the sewer collapse, which could hurt Inland Waters’ chances

of getting another amendment increasing the scope of CS-1368. As alleged in the Kilpatrick
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Indictment, Inland Waters’ representatives understood that Ferguson’s reference to people

“Downtown” meant the Mayor’s Office.

Entry into CS-1368-3

92. On May 18, 2005, Kilpatrick issued Special Administrator Order Number 2005-7,

authorizing Mercado to enter into Amendment 3 to CS-1368 with Inland Waters “to add funding

to complete the repairs and restoration of the Romeo Arm [at 15 Mile Road] (“CS-1368-3”).

(Ex. 7: Amendment CS-1368-3, which is incorporated by reference herein.)

93. On or about June 16, 2005, DWSD approved CS-1368-3, which increased the

amount of CS-1368 by another $23 million, increasing the new total amount of the contract up to

$118 million.

94. At this point, the $58 million amount that was allocated to the 15 Mile Road

Sewer Collapse was $27 million more than NTH’s estimate of $31 million.

95. Victor Mercado (by authorization) signed CS-1368-3 as Special Administrator.

On behalf of Inland Waters, the following officers executed CS-1368-3: President Robert

Williams, Kathryn Dickey, Carrie Pendolino, Rechanda Cespedes and Debra Roland.

96. CS-1368-3 provides that “[e]xcept as herein amended, the terms and conditions of

the Contract, dated July 26, 2002 [CS-1368], and as previously amended, shall remain the same

and govern the relationship of the parties.” CS-1368-3 did not contain any amendment that

rescinded, changed, revised or affected in any manner the covenants, warranties and agreements

as set forth in Articles 13.01, 13.02 or 13.04 of CS-1368. CS-1368-3 also did not contain any

amendment that rescinded, changed, revised or affected in any manner the agreements as set

forth in Articles 2.01 (as amended by CS-1368-2), 2.01a, 2.01b, 2.05, 3.01, 6.07c, 6.09, 6.10,

7.02, 8, 9.01, 11.04, 12.01 or 15.01 of CS-1368.
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Additional Wrongful Conduct Related to CS-1368-3

97. Upon information and belief, a reasonable opportunity for further investigation or

discovery will likely yield evidence to support that during the repair of the 15 Mile Road Sewer

Collapse, Inland Waters, FEI, LD&S, and the other subcontractors knew that Ferguson had a

close personal relationship with Kilpatrick, that a by-product of this close personal relationship

was that Kilpatrick wanted Ferguson to get whatever work Ferguson wanted on the 15 Mile

Road Sewer Collapse Project, and that Ferguson took advantage of this relationship to secure

payment for work which was not done and/or for equipment that was not used.

98. Upon information and belief, a reasonable opportunity for further investigation or

discovery will likely yield evidence to support that Inland Waters knew that FEI’s requests for

payment included work which was not done and/or equipment that was not used but nonetheless

submitted FEI’s payment requests to the City of Detroit representing that they were accurate and

complete and later representing that they had been audited and found to be accurate and

complete.

99. Relying upon the representations of Inland Waters as to the accuracy and

completeness of FEI’s and all other subcontractor invoices, as well as the accuracy and

completeness of its own invoices, the City of Detroit paid the invoices submitted by Inland

Waters.

100. During the period of the repairs to the 15 Mile Road Sewer Collapse, Inland

Waters and FEI knew that Inland Waters’ process of paying FEI’s invoices and passing on FEI’s

costs to the City of Detroit was intended to conceal and did conceal the unlawful nature, source,

ownership, and/or control of proceeds that FEI, Ferguson, Kilpatrick, and/or others gained

through bribery, extortion, and other unlawful conduct in connection with the repair work.
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101. Without waiver of its claims and without limitation as to its damages, Intervening

Plaintiff adopts and incorporates herein Plaintiff MID’s claim that as a result of inflated invoices

submitted on the 15 Mile Road Sewer Collapse, the cost of the repairs of the 15 Mile Road

Sewer Collapse was increased by at least $23 million.

IV. Aftermath and Consequences of CS-1368, Amendments 2 and 3

102. As alleged in the Kilpatrick Indictment, in July 2005, Mercado asked the DWSD

Board for authorization to amend CS-1368 for the fourth time, in the amount of $12 million to

fund the original sewer-inspection project until two new sewer rehabilitation contracts could be

formulated (“CS-1368-4”). (Ex. 8: Amendment CS-1368-4, which is incorporated by reference

herein.)

103. As alleged in the Kilpatrick Indictment, in or about the Summer of 2005,

Ferguson told representatives of Inland Waters and its partner (who is not named in the

Indictment) that DWSD would not authorize the $12 million sewer-lining amendment if they did

not pay him $500,000 to $700,000, representing profits Ferguson claimed he should have

received had he been given more work on the 15 Mile Road Sewer Collapse Project.

104. As alleged in the Kilpatrick Indictment, in or about the Fall of 2005, Mercado

asked a representative of Inland Waters if the company had resolved things yet with Ferguson.

Mercado’s inquiry reveals that he was aware of and supported Ferguson’s attempt to condition

Mercado’s and/or Kilpatrick’s approval of CS-1368-4 on Inland Waters’ payment of these

additional monies.

105. As alleged in the Kilpatrick Indictment, in or about December 2005, at Ferguson’s

office, Ferguson told a representative of Inland Waters’ partner that the $12 million sewer-lining

amendment would sit on the Mayor’s desk unapproved until Ferguson got the compensation he

wanted for the sewer collapse.
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106. As alleged in the Kilpatrick Indictment, in or about late 2005, Miller told a

representative of Inland Waters that Inland Waters must resolve Ferguson’s complaint about the

15-Mile sewer collapse. Miller’s statement reveals that he was aware of and supported

Ferguson’s attempt to condition Kilpatrick and Mercado’s approval of CS-1368-4 on Inland

Waters’ payment of the additional monies to Ferguson.

107. As alleged in the Kilpatrick Indictment, on or about December 16, 2005, at a

restaurant in the City of Detroit, Ferguson, after conferring separately in the restaurant with

Miller, approached a representative of Inland Waters and demanded $350,000 on the 15 Mile

Road Sewer Collapse Project.

108. As alleged in the Kilpatrick Indictment, in or about late December 2005, Inland

Waters and its partner agreed to pay Ferguson a total of $350,000 for alleged profits that

Ferguson demanded on the 15 Mile Road Collapse Project.

109. Inland Waters was aware that Ferguson was not lawfully entitled to $350,000 in

profits on the 15 Mile Road Collapse Project.

110. Upon information or belief, Inland Waters agreed to pay $350,000 to Ferguson

with the expectation and for the purpose of making substantial profits on CS-1368, further

amendments to CS-1368, and certain future DWSD contracts.

111. Upon information and belief, Inland Waters directly or indirectly paid the

$350,000 that Ferguson demanded.

13-53846-swr    Doc 7885-16    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 24 of
 43



M
IL

L
E

R
,
C

A
N

F
IE

L
D

,
P

A
D

D
O

C
K

A
N

D
S

T
O

N
E

,
P

.L
.C

.

-25-

V. Kilpatrick, Mercado, Ferguson, Miller, FEI, Inland Waters, and LD&S
Fraudulently Conceal their Activities in Connection with (a) the Manipulation and
Fixing of the Awarding of DWSD Contracts and the Profits from those Contracts,
(b) the Submission of Invalid and Inaccurate Invoices and Other Payment-Related
Documents on DWSD contracts, and/or (c) the Participating in Other Tortious or
Unlawful Activity Including Bribery, Extortion, and/or Money Laundering

112. Kilpatrick, Mercado, Ferguson, Miller, FEI, and Inland Waters agreed to conceal

– and were successful in fraudulently concealing – their unlawful activities from disclosure to the

DWSD Board and other DWSD officials; the City of Detroit, including the City Council; the

federal judiciary, including the long-tenured federal judge who presided over the City of Detroit

Environmental Case; IMG, the consulting group approved by the Court to assist Mayor

Kilpatrick and Mercado on matters related to DWSD contracting and procurement operations

and to report monthly to the Court on contracts valued at over $500,000; federal, state, and city

law enforcement officials; and the inquiring and investigatory efforts of the media. Upon

information and belief, a reasonable opportunity for further investigation or discovery will likely

yield evidence to support that LD&S participated in these efforts in order to fraudulently conceal

its own wrongdoing.

113. Defendants’ concealment efforts were made impregnable by virtue of

(a) Kilpatrick’s positions as Mayor and DWSD Special Administrator; (b) Mercado’s positions

as Director of DWSD and sometimes special-designee of the Special Administrator, with the

ultimate authority with respect to day-to-day operations at DWSD; and (c) Miller’s position as a

trusted fiduciary and confidant of Mayor Kilpatrick.

114. Kilpatrick and Mercado developed practices and procedures with respect to the

awarding and implementation of DWSD contracts which obscured the unlawful activities in

relation to the rigging of bids and contracts; the use of amendments to expand the contract

amounts without the scrutiny competitive bidding process; the submission of invalid and padded
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invoices as to the time, material, and equipment used; the positioning of DWSD officials, such as

engineers and inspectors, on projects in such a way that they were not aware of the unlawful

activities; and the effective limiting of oversight, review, and approval of invoices to just the

prime contractor on a project.

115. For the purpose of concealing unlawful activities, Mercado’s practices and

procedures included (a) reducing the DWSD staff who had been responsible for reviewing and

overseeing outside contractors’ work; (b) reducing the DWSD’s internal documentation relating

to the work performed on a contract; and (c) using Defendants (who were outside companies) to

perform the review and oversight tasks that DWSD employees previously performed. For

example, with respect to the 15 Mile Road Sewer Collapse Project, Mercado (a) used Daily Press

Reports instead of the standard Daily Engineering Inspection Reports; (b) decreased the authority

and opportunity of the DWSD inspectors to inspect and evaluate the daily activities of the

contractors on site; and (c) allowed Inland Waters effectively to become the sole arbiter of the

validity and correctness of the invoices submitted by its contractors.

116. Through express and implied threats, Kilpatrick, Mercado, and Ferguson were

able to create an environment where non-Defendant contractors who may have known of or

suspected unlawful conduct refused to come forward and disclose such information to persons

who were not a part of the unlawful conduct.

117. The Intervening Plaintiff did not learn of Defendants’ wrongful conduct or realize

that it had been injured or damaged as a result of this wrongful conduct until the United States

unveiled the First Superseding Indictment in the Kilpatrick Prosecution on December 15, 2010.

118. Defendants conducted their bribery, extortion, other racketeering crimes, and

other tortious misconduct in secret and only between the participants. Defendants’ wrongful

conduct – and the deciphering, interpretation, and revealing of its tortious, injurious, and
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potentially criminal nature – came to light only through law enforcement use of wire taps and the

disclosure of email and text messages.

119. Between the time of Defendants’ conduct and December 15, 2010, the

Intervening Plaintiff acted in a reasonably diligent manner when it:

 Reviewed and relied upon the contracts that were presented to it, including
the covenants Defendants made about the lack of conflicts of interest in
relation to the contracts;

 Relied upon the City of Detroit’s published ordinances, rules, and formal
written Standards of Conduct, which prohibited – among other things –
public officials from performing official acts for private gain, disclosing
confidential information to third-parties for private gain, and using
municipal resources for commercial gain;

 Relied upon the oversight and supervision of DWSD and its operations by
Judge Feikens, the presiding judge in the City of Detroit Environmental
Case;

 Relied on the review and analysis of contracts in excess of $500,000 by
IMG, the consulting firm approved and appointed in the City of Detroit
Environmental Case;

 Relied upon Kilpatrick’s authority as Special Administrator, which
essentially preempted any conflicting efforts or authority of the DWSD
Board and other City of Detroit officials;

 Relied upon the provisions of the City of Detroit Charter which vested the
authority to investigate and/or initiate a lawsuit in the Mayor’s Office; and

 Relied upon Kilpatrick, Mercado, and Miller to fulfill their fiduciary
duties under federal and state law and the City of Detroit Charter,
including disclosing any breaches of fiduciary duties committed by
themselves or others.
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INTERVENING PLAINTIFF’S CLAIMS

COUNT 1: Civil RICO – Conducting an Enterprise Through Racketeering Under
18 U.S.C. § 1962(c)

(All Defendants except LD&S)

120. For purposes of the Intervening Plaintiff’s civil RICO claim, the City of Detroit is

a person within the meaning of 18 U.S.C. §§ 1961(3).

THE KILPATRICK ENTERPRISE: MEMBERS AND ASSOCIATES

121. For purposes of the Intervening Plaintiff’s civil RICO claim, each of the

following Defendants is a person within the meaning of 18 U.S.C. §§ 1961(3), who, during the

relevant time period, was a member and associate of and a participant in the Kilpatrick

Enterprise:

 Former Mayor Kwame Kilpatrick

 Bobby W. Ferguson

 Victor M. Mercado

 Derrick A. Miller

 Inland Waters Pollution Control, Inc.

 Ferguson Enterprises, Inc.

5
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122. As set forth in detail below, each of the above Defendants engaged in conduct as a

member or associate of and a participant in the Kilpatrick Enterprise, which conduct included a

pattern of racketeering activity.

123. As set forth in detail above and below, the pattern of racketeering activity, which

included numerous related and repeated predicate acts, took place over a period of four (4) years

or more and was part of a longer pattern of racketeering activity that partly falls outside of the

scope of this initial Intervention Complaint (as limited by the Court’s 05/07/2012 Order).

124. As set forth in detail below, the predicate acts included bribery, extortion, and

money laundering.

125. As set forth in detail below, the pattern of racketeering activity caused injury to

the business and property of the City of Detroit and DWSD.

THE KILPATRICK ENTERPRISE: OBJECTIVES

126. Based upon information and belief, and as set forth in the Kilpatrick Indictment,

Defendants Kilpatrick, Ferguson, Mercado, Miller, Inland Waters, and FEI and other participants

known and unknown, associated together in an ongoing organization for the common purpose of

financially enriching themselves and their friends and associates in connection with work

performed for DWSD. They operated as an association-in-fact enterprise within the meaning of

18 U.S.C. § 1961(4) (the “Kilpatrick Enterprise” or “Enterprise”).

127. The Kilpatrick Enterprise engaged in, and its affairs substantially affected and

involved, interstate commerce as a result of its members and their agents procuring contracts

with out-of-state companies for the goods and services involved in performing work for DWSD,

and using interstate wires to transmit funds, to send and receive billing and payment-related

documents and for other communications.
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128. The members of the Kilpatrick Enterprise hid, disguised, and fraudulently

concealed their unlawful activities from disclosure to the City of Detroit officials, including the

Detroit City Council, the DWSD Board, the federal court, law enforcement and the media. The

concealment was made possible as Kilpatrick and Mercado -- in their positions of authority,

including Kilpatrick’s position as the federal Court-appointed Special Administrator for DWSD

-- essentially controlled the actions of DWSD.

THE KILPATRICK ENTERPRISE: MEANS AND METHODS OF
CONDUCTING THE KILPATRICK ENTERPRISE

THROUGH A PATTERN OF RACKETEERING ACTIVITY

129. The Intervening Plaintiff realleges and incorporates by reference the allegations

set forth in the preceding paragraphs of this Complaint, including the sections entitled “General

Pattern of Illegal Conduct,” “The Kilpatrick Indictment and Prosecution,” “Jurisdiction,”

“Venue,” “Parties” and “General Allegations,” including specifically the sections pertaining to

the repair of the Macomb Interceptor sewer at 15 Mile Road in Sterling Heights, Michigan:

I. Kilpatrick is Elected Mayor and Appointed the Federal Court’s Special
Administrator;

II. Background Information as to CS-1368, Amendments 2 and 3, which includes
allegations concerning the manipulating and fixing of the contract to award subcontractor
work to Ferguson and his company and the payment of bribes by Inland Waters;

III. CS-1368, Amendments 2 and 3, which includes allegations concerning the
continued steering of subcontractor work to Ferguson and his company, the submission
of inaccurate and padded invoices, the awarding of exorbitant amendments to the
contract, and the cover-up of unlawful activity;

IV. Aftermath and Consequences of CS-1368, Amendments 2 and 3, which includes
allegations concerning the continued unlawful activity of the contractors involved in CS-
1368, Amendments 2 and 3; and

V. Kilpatrick, Mercado, Ferguson, Miller, FEI, Inland Waters, and LD&S
Fraudulently Concealed their Activities in Connection with (a) the Manipulation and
Fixing of the Awarding of DWSD Contracts and the Profits from those Contracts, (b) the
Submission of Invalid and Inaccurate Invoices and Other Payment-Related Documents on
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DWSD contracts, and/or (c) the Participating in Other Tortious or Unlawful Activity
Including Bribery, Extortion, and/or Money Laundering;

which are referred to herein collectively as the “Intervening Plaintiff’s Allegations.”

130. The Kilpatrick Enterprise was conducted through an overall pattern of

misconduct, racketeering activity, and fraudulent concealment, which encompassed and weaved

its way through a number of DWSD contracts for the period from approximately January 1, 2002

to approximately December 31, 2008. The contract at issue in the present action is CS-1368,

Amendments 2 and 3, which pertains to repair of the Macomb Interceptor sewer at 15 Mile Road

in Sterling Heights, Michigan.

131. During the relevant time period, known and unknown current and past owners,

officers, employees, agents and representatives of some or all of the corporate entities that were

part of the Kilpatrick Enterprise were authorized to act and did act for the benefit of their

affiliated corporate entity in furtherance of the Kilpatrick Enterprise.

132. During the relevant time period, at various times, known and unknown persons or

entities were authorized to act and did act for the benefit of one or more of the corporate entities

that were part of the Kilpatrick Enterprise.

133. During the relevant time period, the corporate entities that were part of the

Kilpatrick Enterprise knowingly accepted and received the benefit from the acts of the persons

and entities set forth above.

134. By their actions as specifically set forth in the Intervening Plaintiff’s Allegations,

Defendants Kilpatrick, Mercado, and Miller willingly committed the following acts while

participating in and conducting the affairs of the Kilpatrick Enterprise:

 participated in bribery in violation of 18 U.S.C. § 201;

 acted as willing associates of the Kilpatrick Enterprise; and
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 participated in the activity of the Kilpatrick Enterprise in manipulating
and fixing the unlawful awarding of DWSD contracts and profits.

135. By their actions as specifically set forth in the Intervening Plaintiff’s Allegations,

Defendants Ferguson, and FEI willingly committed the following acts while participating in and

conducting the affairs of the Kilpatrick Enterprise:

 participated in, aided, and abetted bribery in violation of 18 U.S.C. § 201;

 participated in money laundering in violation of 18 U.S.C. § 1956;

 participated in extortion in violation of 18 U.S.C. § 1951;

 acted as a willing associate of the Kilpatrick Enterprise; and

 participated in the activity of the Kilpatrick Enterprise in manipulating
and fixing the unlawful awarding of DWSD contracts and profits.

136. By its actions as specifically set forth in the Intervening Plaintiff’s Allegations,

Defendant Inland Waters willingly committed the following acts while participating in and

conducting the affairs of the Kilpatrick Enterprise:

 paid a bribe in violation of 18 U.S.C. § 201;

 engaged in money laundering in violation of 18 U.S.C. § 1956;

 acted as a willing associate of the Kilpatrick Enterprise; and

 participated in the activity of the Kilpatrick Enterprise in manipulating
and fixing the unlawful awarding of DWSD contracts and profits.

137. By their actions as specifically set forth in the Intervening Plaintiff’s Allegations,

Defendants’ racketeering activities directly, legally, and proximately caused millions of dollars

in injury to the City of Detroit and DWSD and their business and property.

138. Defendants FEI and Inland Waters would not have been awarded or allowed to

participate as contractors or subcontractors in CS-1368, Amendments 2 and 3, if these

Defendants had not engaged in the racketeering activities specified in this Complaint. As a result
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of their racketeering activities, Defendants FEI and Inland Waters obtained gross receipts of

about $58 million on CS-1368, Amendments 2 and 3.

139. The damages to the City of Detroit and DWSD include:

(1) increased contract costs and lost savings due to non-competitive bidding,
bid-rigging, extortion, and money laundering;

(2) lost value and excess costs due to bribery;

(3) payments made pursuant to excessive and unnecessary contract,
consulting, and other fees, expenses, and costs; and

(4) any and all other appropriate damages.

140. As a result of Defendants’ violations of 18 U.S.C. § 1962, the City of Detroit and

DWSD are entitled under 18 U.S.C. 1961, et seq., to recover an amount equal to the total gross

receipts obtained by these Defendants on CS-1368, Amendments 2 and 3, which are

approximately $58 million.

141. Alternatively, as a result of Defendants’ violations of 18 U.S.C. § 1962, the City

of Detroit and DWSD are entitled under 18 U.S.C. 1961, et seq., to recover an amount equal to

all profits received by these Defendants on CS-1368, Amendments 2 and 3, which, upon

information and belief, exceeds $10 million.

142. As a result of Defendants’ violations of 18 U.S.C. § 1962, the City of Detroit and

DWSD are entitled under 18 U.S.C. § 1964(c) to recover treble damages, attorney fees, and

costs.

WHEREFORE, the Intervening Plaintiff requests entry of a judgment against these

Defendants (except LD&S) in an amount and manner to be determined at trial together with

gross receipts or profits, treble damages, interest, costs, and attorneys’ fees.
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COUNT 2: Breach of Fiduciary Duty
(Defendants Kilpatrick, Mercado, and Miller)

143. The Intervening Plaintiff realleges and incorporates by reference the allegations

set forth in the preceding paragraphs of this Complaint.

144. Defendant Kilpatrick, as Mayor and the federal Court’s appointed Special

Administrator, was a fiduciary of the City of Detroit, DWSD, and the citizens of the City of

Detroit.

145. Defendant Mercado, as the Director of DWSD and the sometimes-designated

agent acting on behalf of the Special Administrator, was a fiduciary of the City of Detroit,

DWSD, and the citizens of the City of Detroit.

146. Defendant Miller, as a member of Kilpatrick’s mayoral administration who served

as Chief Administrative Officer and Chief Information Officer for the City of Detroit, was a

fiduciary of the City of Detroit, DWSD, and the citizens of the City of Detroit.

147. Kilpatrick, Mercado, and Miller owed fiduciary duties to the City of Detroit,

DWSD, and the citizens of the City of Detroit, including the duties of loyalty, honesty, good

faith, fair dealing, prudence, and competency.

148. Moreover, as the public officers who were in charge of the administration and

operation of DWSD, Kilpatrick and Mercado were charged and entrusted with the fiduciary duty

and obligation to manage and operate DWSD so as to protect, promote, and advance the interests

of the City of Detroit, DWSD, and the public, including ensuring that the public funds of the City

of Detroit and DWSD were lawfully spent in the best interests of the City of Detroit, DWSD and

the citizens of the City of Detroit.

149. Also, as the public officers who were in charge of the administration and

operation of DWSD, Kilpatrick and Mercado had the fiduciary duty to make certain that the
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public funds of the City of Detroit and DWSD were not spent for or diverted to the personal gain

of themselves or their friends and associates, or unlawfully paid, transferred or delivered to

entities and individuals who did business with DWSD as contractors or subcontractors.

150. In his position as the federal Court’s appointed Special Administrator of DWSD,

although entrusted with extensive power and authority to control, manage, and operate DWSD,

Kilpatrick nonetheless could not exercise that power and authority (or delegate that power and

authority to be used) in his self-interest or in the pecuniary interest of his friends, associates, and

business partners, or exercise that power and authority (or delegate that power and authority to

be used) against the interest of the City of Detroit, DWSD, and the citizens of the City of Detroit

and for the benefit of particular entities or individuals who did business with DWSD as

contractors or subcontractors. As Special Administrator, neither Kilpatrick nor anyone to whom

he delegated his power and authority was authorized to violate federal, state, or local criminal

laws or was immune from civil liability, restitution, equitable remedies, or civil retribution.

151. By their acts as specifically set forth in the “General Allegations” section of this

Complaint, including engaging in bribery, extortion, money laundering, and contract-rigging or

bid-rigging, Defendants Kilpatrick, Mercado, and Miller breached their fiduciary duties to the

City of Detroit, DWSD, and the citizens of the City of Detroit. These breaches legally,

proximately, and actually caused damage to the City of Detroit and DWSD.

152. The damages to the City of Detroit and DWSD include:

(1) increased contract costs and lost savings due to non-competitive bidding,
bid-rigging, extortion, and money laundering;

(2) lost value and excess costs due to bribery;

(3) payments made pursuant to excessive and unnecessary contract,
consulting, and other fees, expenses, and costs; and

(4) any and all other appropriate damages.
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WHEREFORE, the Intervening Plaintiff requests entry of a judgment against Defendants

Kilpatrick, Mercado, and Miller, jointly and severally, in an amount to be determined at trial,

including exemplary, enterprise, and unjust enrichment damages and disgorgement of profits,

together with interest, costs and attorneys’ fees.

COUNT 3: Aiding and Abetting/Knowing Participation in Breach of Fiduciary Duties
(All Defendants)

153. The Intervening Plaintiff realleges and incorporates by reference the allegations

set forth in the preceding paragraphs of this Complaint.

154. Defendants Kilpatrick, Mercado, Miller, Ferguson, FEI, Inland Waters, and

LD&S knew that Kilpatrick, Mercado, and Miller had the fiduciary duties identified in the

preceding Count.

155. Defendants Kilpatrick, Mercado, Miller, Ferguson, FEI, Inland Waters, and

LD&S knew that when Defendants Kilpatrick, Mercado, and Miller engaged in the actions

specifically set forth in the “General Allegations” section of this Complaint, including engaging

in bribery, extortion, money laundering, and contract-rigging or bid-rigging, Kilpatrick,

Mercado, and Miller breached their fiduciary duties to the City of Detroit, DWSD, and the

citizens of the City of Detroit.

156. By their actions as specifically set forth in the “General Allegations” section of

this Complaint, including engaging in bribery, extortion, money laundering, and contract-rigging

or bid-rigging, Defendants Kilpatrick, Mercado, Miller, Ferguson, FEI, Inland Waters, and

LD&S substantially assisted in, aided, abetted and facilitated Kilpatrick, Mercado, and Miller’s

above-described breaches of their fiduciary duties. Such assistance legally, proximately, and

actually caused damage to the City of Detroit and DWSD.
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157. The damages to the City of Detroit and DWSD include:

(1) increased contract costs and lost savings due to non-competitive bidding,
bid-rigging, extortion, and money laundering;

(2) lost value and excess costs due to bribery;

(3) payments made pursuant to excessive and unnecessary contract,
consulting, and other fees, expenses, and costs; and

(4) any and all other appropriate damages.

WHEREFORE, the Intervening Plaintiff requests entry of a judgment against Defendants

Kilpatrick, Mercado, Miller, Ferguson, FEI, Inland Waters, and LD&S, jointly and severally, in

an amount to be determined at trial, including exemplary, enterprise, and unjust enrichment

damages and disgorgement of profits, together with interest, costs and attorneys’ fees.

COUNT 4: Civil Bribery
(Defendants Kilpatrick, Mercado, Miller, Ferguson, FEI, and Inland Waters)

158. The Intervening Plaintiff realleges and incorporates by reference the allegations

set forth in the preceding paragraphs of this Complaint.

159. Defendant Kilpatrick, as Mayor and the federal Court’s appointed Special

Administrator, was a public governmental official, agent and fiduciary of the City of Detroit,

DWSD, and the citizens of the City of Detroit.

160. Defendant Mercado, as the Director of DWSD and the sometimes-designated

agent acting on behalf of the Special Administrator, was a public governmental official, agent

and fiduciary of the City of Detroit, DWSD, and the citizens of the City of Detroit.

161. As detailed in the Complaint, including the “General Allegations” section,

Kilpatrick and Mercado solicited and/or demanded that:

 they personally be given cash, and/or plane rides, and/or other valuable
consideration; and/or

 Ferguson and/or Ferguson-controlled companies be given cash, valuable
contracts, and/or other valuable consideration;
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in exchange for their willingness to be influenced in the performance of their official acts and/or

to be induced to do, or to omit to do, one or more acts in violation of their official duties.

162. As detailed in the Complaint, including the “General Allegations” section,

Ferguson, FEI, and Inland Waters corruptly and voluntarily made unlawful promises or agreed to

the solicitations and/or demands of Kilpatrick and Mercado that:

 they personally be given cash, and/or plane rides, and/or other valuable
consideration; and/or

 Ferguson and/or Ferguson-controlled companies be given cash, valuable
contracts, and/or other valuable consideration;

in exchange for their willingness to be influenced in the performance of their official acts and/or

to be induced to do, or to omit to do, one or more acts in violation of their official duties.

163. Kilpatrick, Mercado, and possibly other public officials acting at the direction of

Kilpatrick and Mercado accepted the valuable consideration and promises offered by Ferguson,

FEI, and Inland Waters.

164. It was the intent of Ferguson, FEI, and Inland Waters that the valuable

consideration or promises provided by them to Kilpatrick, Mercado, and possibly other public

officials influence Kilpatrick, Mercado and possibly other public officials in the performance of

their official acts and/or induce them to do, or to omit to do, one or more acts in violation of their

official duties.

165. As stated in previous counts, Ferguson, FEI, and Inland Waters knew that

Kilpatrick, Mercado, and possibly other public officials had the fiduciary duties identified in the

preceding counts.

166. It was the intent of Ferguson, FEI, and Inland Waters that the valuable

consideration provided by them to Kilpatrick, Mercado, and possibly other public officials

including Miller caused them to breach their fiduciary duties.
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167. The solicitations, demands, gifts, offerings, promises, and/or agreements to give

the above-described bribes legally, proximately, and actually caused the City of Detroit and

DWSD to suffer substantial economic and other injuries.

WHEREFORE, Intervening Plaintiff requests entry of a judgment against Kilpatrick,

Mercado, Miller, Ferguson, FEI, and Inland Waters, jointly and severally, in an amount to be

determined at trial together with interest, costs and attorneys’ fees.

COUNT 5: Fraudulent Inducement
(Inland Waters)

168. The Intervening Plaintiff realleges and incorporates by reference the allegations

set forth in the preceding paragraphs of this Complaint.

169. As set forth more specifically above, in order to induce DWSD to enter into CS-

1368, and specifically Amendments 2 and 3 of CS-1368, Defendant Inland Waters made the

material representations that (a) it has no interest and would not acquire any interest that would

conflict with the performance of its services and duties under Amendments 2 and 3 of CS-1368;

(b) no city official who has the responsibility for overseeing the awarding or the review of

Amendments 2 and 3 of CS-1368 has any personal or financial interest in Amendments 2 and 3

of CS-1368; and (c) it will not employ any person to secure or assist in the securing of

Amendments 2 and 3 of CS-1368 upon agreement or arrangement for payment or payments

made to that person. (See Compl. ¶¶ 37-38, supra.)

170. As set forth more specifically above, the representations in the preceding

paragraph were false when Inland Waters made them.

171. When Inland Waters made the above representations, it either (a) knew that

Kilpatrick, Mercado, Ferguson, and FEI had conflicts of interest and yet were involved in
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soliciting or obtaining the contract; or (b) made the representations recklessly without knowledge

of their truth.

172. When Inland Waters made the above representations, it intended that DWSD

would rely upon those representations in awarding Amendments 2 and 3 of CS-1368 to Inland

Waters.

173. DWSD actually did rely upon the Defendants’ above representations.

174. As a result of the DWSD’s reliance upon Defendant’s above misrepresentations,

Inland Waters directly harmed and damaged the City of Detroit and DWSD.

175. The damages to the City of Detroit and DWSD include:

(1) increased contract costs and lost savings due to non-competitive bidding,
bid-rigging, extortion, and money laundering;

(2) lost value and excess costs due to bribery;

(3) payments made pursuant to excessive and unnecessary contract,
consulting, and other fees, expenses, and costs; and

(4) any and all other appropriate damages.

176. The City of Detroit’s and DWSD’s injuries were also enhanced by the pattern of

amending (rather than competitively bidding) contracts. This pattern provided Defendants

opportunities for even more excessive profits and other fees, expenses, and costs.

WHEREFORE, the Intervening Plaintiff requests entry of a judgment against Inland

Waters in an amount to be determined at trial together with interest, costs and attorneys’ fees.

COUNT 6: Unjust Enrichment
(All Defendants Except LD&S)

177. The Intervening Plaintiff realleges and incorporates by reference the allegations

set forth in the preceding paragraphs of this Complaint.
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178. Defendants Kilpatrick, Mercado, and Miller have been unjustly enriched through

the corrupt allocation of public contracts by the receipt of kickbacks, portions of profits, and

other monies to which they were not legally entitled, with an inequity resulting to the City of

Detroit from the retention of the benefits by these Defendants.

179. Defendants Ferguson, FEI, and Inland/Xcel have been unjustly enriched by the

receipt of profits and/or benefits attributable to fraud, dishonest services, and/or to purported

work not performed and/or services not provided, with an inequity resulting to the City of Detroit

from the retention of the benefits by these Defendants. As set forth more specifically above, the

value of the services each Defendant provided was inadequate in relation to the payments the

City of Detroit rendered for such services.

180. All the Defendants (except LD&S) have received and retained benefits from the

City of Detroit by virtue of their above described fraudulent, inequitable, or otherwise improper

actions.

WHEREFORE, the Intervening Plaintiff requests entry of a judgment, including but not

limited to the disgorgement of profits, against all Defendants except LD&S in an amount to be

determined at trial, together with interest, costs and attorneys’ fees.

COUNT 7: Constructive Trust
(All Defendants Except LD&S)

181. The Intervening Plaintiff realleges and incorporates by reference the allegations

set forth in the preceding paragraphs of this Complaint.

182. As set forth in this Complaint, the Defendants (except LD&S) obtained the

Intervening Plaintiff’s money, property, and/or valuable consideration through fraud,

misrepresentation, concealment, undue influence, duress, taking advantage of a weakness in the

Intervening Plaintiff’s standard practices or personnel, or taking undue advantage of the
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Intervening Plaintiff’s necessities, and/or other similar conduct which render it unconscionable

for these Defendants to hold that money, property, and/or valuable consideration.

183. The money, property, and/or valuable consideration referenced in the preceding

paragraph – together with any interest, profits, or additional consideration that Defendants

received on the money, property, and/or valuable consideration referenced in the preceding

paragraph – should be deemed to be held in constructive trust for the benefit of the Intervening

Plaintiff.

WHEREFORE, the Intervening Plaintiff requests entry of a judgment against all

Defendants (except LD&S), which includes but is not limited to the imposition of a constructive

trust on the money, property, profits, interest, and other items of value described above.

COUNT 8: Action for Accounting
(All Defendants)

184. The Intervening Plaintiff realleges and incorporates by reference the allegations

set forth in the preceding paragraphs of this Complaint.

185. As a result and consequence of the claims which have been asserted by the

Intervening Plaintiff in this action, Defendants have a duty to account to the Intervening Plaintiff

because they received the Intervening Plaintiff’s monies under circumstances that on their face

appear to be the result of fraud, unjust enrichment, concealment or other improper or inequitable

conduct.

186. Each of the Defendants has failed to account to the Intervening Plaintiff for the

monies they received.

WHEREFORE, the Intervening Plaintiff requests entry of a judgment compelling all

Defendants to render an accounting, including all evidence of the services they provided for the

monies they received.
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MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.
Jerome R. Watson (P27082)
W. Mack Faison (P13274)
Irene Bruce Hathaway (P32198)
Saura J. Sahu (P69627)

By: /s/ Jerome R. Watson
Jerome R. Watson

Attorneys for the Intervening Plaintiff
150 West Jefferson, Suite 2500
Detroit, MI 48226
(313) 963-6420
watson@millercanfield.com

Dated: May 21, 2012

20,155,373.3\022765-00197
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
                                                                                                                                           

MACOMB INTERCEPTOR DRAIN DRAINAGE
DISTRICT,

Plaintiff,

and

CITY OF DETROIT and DETROIT WATER AND
SEWERAGE DEPARTMENT,

Plaintiff-Intervenors,

v. Case No. 11-13101

KWAME KILPATRICK, et al.,

Defendants.
                                                                             /

OPINION AND ORDER (1) GRANTING CONCURRING DEFENDANTS’ “AMENDED
MOTION FOR SUMMARY JUDGMENT”; (2) GRANTING DEFENDANTS

FUTURENET GROUP, INC., AND PERRY MEHTA’S “MOTION FOR PARTIAL
SUMMARY JUDGMENT”; (3) DIRECTING PLAINTIFF MACOMB INTERCEPTOR TO

SHOW CAUSE WHY SUMMARY JUDGMENT SHOULD NOT BE GRANTED IN
FAVOR OF NON-MOVING DEFENDANTS ON NON-CONTRACTUAL CLAIMS; (4)

DENYING PLAINTIFF MACOMB INTERCEPTOR’S “MOTION FOR LEAVE TO FILE
FIRST AMENDED COMPLAINT”; AND (5) TERMINATING AS MOOT THE

D’AGOSTINI DEFENDANTS’ “MOTION TO STRIKE REPLY TO RESPONSE . . .”

Pending before the court are Concurring Defendants’ “Amended Motion for

Summary Judgment,” Defendants Futurenet Group, Inc., and Perry Mehta’s “Motion for

Partial Summary Judgment,” and Plaintiff Macomb Interceptor Drain Drainage District’s

(“Macomb Interceptor’s) “Motion for Leave to File First Amended Complaint.”  Because

Macomb Interceptor lacks standing to assert its non-contractual claims, the court will

grant the motions for summary judgment and deny the motion for leave to amend.  The
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court will also direct Macomb Interceptor, pursuant to Federal Rule of Civil Procedure

56(f), to show cause why summary judgment should not be entered in favor of the non-

moving Defendants on each of the non-contractual claims.

I.  BACKGROUND

Macomb Interceptor sues forty Defendants for allegedly violating the Racketeer

Influenced and Corrupt Organizations Act (“RICO”), 18 U.S.C. §§ 1961–68, the

Sherman Antitrust Act, 15 U.S.C. §§ 1–7, the Clayton Antitrust Act, 15 U.S.C. §§ 12–27,

and state contract and tort laws.  The claims arise from Defendants’ involvement in the

2004-2005 repair of a collapsed sewer interceptor at 15 Mile Road in Sterling Heights,

Michigan, (hereafter, the “15 Mile Interceptor Repair Project” or “Project”).  Macomb

Interceptor avers that Defendant Kwame Kilpatrick, then the Mayor of the City of Detroit,

along with various City of Detroit officials conspired with the principal contractor

overseeing the 15 Mile Interceptor Repair Project, Defendant Inland Waters Pollution

Control, Inc., and numerous subcontractors to “overcharge the Detroit Water and

Sewerage Department . . . for time, labor and materials to stabilize and repair a sewer

collapse at 15 Mile Road.”  (Pl.’s Compl. ¶ 5, Dkt. # 1.)  Macomb Interceptor further

alleges that the misconduct was part of a widespread corruption scheme during

Defendant Kwame Kilpatrick’s tenure as Mayor of Detroit.  This broader scheme is

alleged to have operated for nearly a decade seeking to steer public works contracts

and illicit benefits to associates of Defendant Kwame Kilpatrick and officials throughout

his administration.  (See Pl.’s Compl. Ex. A, Dkt. #1-1.)  

It is undisputed that the scheme as alleged was perpetrated against Plaintiff-

Intervenors, the City of Detroit and the Detroit Water and Sewerage Department
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(collectively, the “City of Detroit” or “City”), not Macomb Interceptor.  Macomb

Interceptor, though, maintains that it has standing to assert claims arising from the

Project based on two independent grounds: (1) it obtained the right, through an

assignment clause, to assert any claims, whether sounding in state tort or contract law

or federal statutory law, originally possessed by the City of Detroit when, in September

2010, Macomb Interceptor and the City of Detroit entered into the Macomb Interceptor

Acquisition Agreement (“Acquisition Agreement” or “Agreement”); and (2) the Project’s

alleged scheme-inflated cost resulted in Macomb Interceptor paying a higher price to

acquire the Macomb System and users paying a higher rate for the water and sewerage

system before the execution of the Agreement.  The Acquisition Agreement, which is

part of a larger global settlement in United States v. City of Detroit, No. 77-71100 (E.D.

Mich.), a decades-long lawsuit related to the City of Detroit’s compliance with federal

environmental laws, transferred to Macomb Interceptor sewer assets located in

Macomb County formerly owned by the City of Detroit and also assigned “all of [Detroit

Water and Sewerage Department’s] rights under all contracts, warranties, and

guarantees that apply to services or goods related to the Macomb System.” 

(Acquisition Agreement art. II, § 2.4, Dkt. # 206-2.)  

On May 7, 2012, the court granted the City of Detroit’s motion to intervene,

recognizing that a dispute exists about who may properly assert the non-contractual

claims arising from the 15 Mile Interceptor Repair Project.  Since the initiation of this

case, many Defendants have maintained that the City of Detroit, not Macomb

Interceptor, has standing to assert the statutory and tort law claims contained in the

Complaint.  A large number of these Defendants (referred to hereafter as the
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1The Concurring Defendants are: Anthony Soave; D’Agostini & Sons, Inc.; L.
Robert D’Agostini; James D. D’Agostini; Inland Waters Pollution Control, Inc.; Robert L.
Williams; Dennis Oszust; Walter Rozycki; Merisno Dewatering, Inc.; Rodney A. Mersino;
Marco Mersino; Drian Lenaghan; Patriot Pumps, Inc.; Rohrscheib Sons Caissons, Inc.;
Steve Rohrscheib; O’Laughlin Construction Company; Mark E. O’Laughlin; Dubay’s
Landscaping Services; Lawrence R. Dubay; Victor M. Mercado; and Hayward Baker.

Defendants Futurenet Group, Inc., and Perry Mehta filed an independent motion
for summary judgment, in which they join in Concurring Defendants’ joint motion for
summary judgment.  In their motion, these two Defendants indicate that Macomb
Interceptor’s counsel stated that she did not object to them joining Concurring
Defendants’ motion for summary judgment.  Defendants Rotor Electric Company of
Michigan, LLC, and Benjamin Rosenberg also submitted an unopposed motion to join
the Concurring Defendants’ joint motion for summary judgment.  Accordingly, as a
matter of efficiency, the court will include Defendants Futurenet Group, Inc., Perry
Mehta, Rotor Electric Company of Michigan, LLC, and Benjamin Rosenberg in the
group of Concurring Defendants.

4

“Concurring Defendants”)1, filed a joint motion for summary judgment, seeking dismissal

of Counts I, II, III, V, and VI of the Complaint on the grounds that Macomb Interceptor

lacks standing to maintain these Counts.  Exhaustive briefing ensued, with Macomb

Interceptor filing a response in opposition and the City of Detroit filing a response in

support of Concurring Defendants’ motion.  The Concurring Defendants and Macomb

Interceptor replied. 

II.  STANDARD

Under Federal Rule of Civil Procedure 56, summary judgment is proper when

“the movant shows that there is no genuine dispute as to any material fact and the

movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  When

deciding a motion for summary judgment, the court “is not to ‘weigh the evidence and

determine the truth of the matter but to determine whether there is a genuine issue for

trial.’”  Sagan v. United States, 342 F.3d 493, 497 (6th Cir. 2003) (quoting Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)).  “The central issue is ‘whether the
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evidence presents a sufficient disagreement to require submission to a jury or whether it

is so one-sided that one party must prevail as a matter of law.’” Id. at 497 (quoting

Anderson, 477 U.S. at 251-52).  “The judge’s inquiry, therefore, unavoidably asks

whether reasonable jurors could find by a preponderance of the evidence that the

[movant] is entitled to a verdict . . . .”  Anderson, 477 U.S. at 252. 

The party seeking summary judgment has the initial burden of showing the

absence of a genuine dispute as to a material fact.  Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986).  The burden then shifts to the nonmovant, who “must set forth specific

facts showing that there is a genuine issue for trial.”  Anderson, 477 U.S. at 256.  It is

not enough for the nonmovant to “simply show that there is some metaphysical doubt as

to the material facts.”  Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,

586 (1986).  Rather, the nonmovant must sufficiently allege a fact that, if proven, “would

have [the] effect of establishing or refuting one of essential elements of a cause of

action or defense asserted by the parties.”  Midwest Media Prop. L.L.C. v. Symmes

Twp., Ohio, 503 F.3d 456, 469 (6th Cir. 2007) (alteration in original) (quoting Kendall v.

Hoover Co., 751 F.2d 171, 174 (6th Cir. 1984)) (internal quotation marks omitted).   

Both parties must support their assertions “that a fact cannot be or is genuinely

disputed” by “citing to particular parts of materials in the record, including depositions,

documents, electronically stored information, affidavits or declarations, stipulations

(including those made for purposes of the motion only), admissions, interrogatory

answers, or other materials.”  Fed. R. Civ. P. 56(c)(1)(A).  Alternatively, either party may

carry its burden by “showing that the materials cited do not establish the absence or

presence of a genuine dispute, or that an adverse party cannot produce admissible
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evidence to support the fact.”  Id. 56(c)(1)(B).  “The court must view the evidence in the

light most favorable to the non-moving party, drawing all reasonable inferences in that

party’s favor.”  Sagan, 342 F.3d at 497 (citing Matsushita, 475 U.S. at 587). 

III.  DISCUSSION

Macomb Interceptor’s Complaint alleges three federal claims and three state-law

claims.  Macomb Interceptor did not exist at the time of the alleged wrongdoing, and

thus cannot be owed directly a legal duty giving rise to state-law tort claims, so its

standing to assert state-law claims here is premised on its contention that the City of

Detroit, through the Acquisition Agreement, assigned to it all rights to pursue claims

arising from the 15 Mile Interceptor Repair Project.  Macomb Interceptor also relies, in

part, on this same assignment argument to establish its standing to bring the federal

claims, but alternatively argues that it suffered injuries, wholly independent and distinct

from the City of Detroit’s, that permit it to recover under the federal antitrust statutes and

RICO.  In their motion for summary judgment, Concurring Defendants argue that

Macomb Interceptor has standing to assert only the breach of contract claim against

Defendant Inland Waters Pollution Control and has failed to establish that it has

standing, whether through an assignment or based on independent injury, to maintain

the Complaint’s non-contractual claims.

A.  Standing Based on Assignment in Macomb Agreement

Macomb Interceptor argues that it acquired the City of Detroit’s rights to pursue

all claims arising from the 15 Mile Interceptor Repair Project, whether sounding in state-

law or federal statutory law, through an assignment clause in the Acquisition

Agreement.  Specifically, in the Complaint, Macomb Interceptor points to sections 2.4
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and 2.9(b)(8) of the Agreement, which provide, respectively, that “Detroit shall assign to

[Macomb Interceptor] all of its rights under all contracts, warranties and guarantees that

apply to services or goods related to the Macomb System,” (Acquisition Agreement art.

II, § 2.4), and that “[a]t closing, . . . Detroit shall deliver to MID . . . an assignment of all

rights under any contracts, warranties, or guarantees that apply to services or goods

related to the facilities comprising the Macomb System,” (id. at art. II, § 2.9(b)(8)).  

Concurring Defendants and the City of Detroit concede that these clauses assign

to Macomb Interceptor state-law contract claims arising out of the 15 Mile Interceptor

Repair Project, but maintain that the clauses do not assign claims sounding in tort or

federal statutory law.  The court agrees with Concurring Defendants and the City of

Detroit.  The incorporation of the clause “under all contracts, warranties and

guarantees” expressly limits the preceding assignment of “all of its rights.”  Accordingly,

the City of Detroit assigned to Macomb Interceptor the City’s rights to contracts related

to the 15 Mile Interceptor Repair Project, including the right to recover for damages

caused by breaches of those contracts, but not the City’s rights to then-unknown causes

of action sounding in state tort law or federal statutory law.  

Under Michigan law, “[a]n assignment is a contract between the assignor and the

assignee and is interpreted according to the rules of contract construction.”  Burkhart v.

Lapham, No. 291705, 2010 WL 4905568, at *2 (Mich. Ct. App. Dec. 2, 2010) (citing 6

Am. Jur. 2d Assignments § 109).  “The primary goal in interpreting contracts is to

determine and enforce the parties’ intent.”  Old Kent Bank v. Sobczak, 620 N.W.2d 663,

666-67 (Mich. Ct. App. 2000) (citing Rasheed v. Chrysler Corp., 517 N.W.2d 19, 29 n.28

(Mich. 1994)).  “In ascertaining the meaning of a contract, [the court] give[s] the words
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used in the contract their plain and ordinary meaning that would be apparent to a reader

of the instrument.”  Rory v. Cont’l Ins. Co., 703 N.W.2d 23, 28 (Mich. 2005) (citing Wilkie

v. Auto-Owners Ins. Co., 664 N.W.2d 776, 780 (Mich. 2003)).  Additionally, “[e]very

word in the agreement must be taken to have been used for a purpose, and no word

should be rejected as mere surplusage if the court can discover any reasonable

purpose thereof which can be gathered from the whole instrument.” Associated Truck

Lines, Inc. v. Baer, 77 N.W.2d 384, 386 (Mich. 1956) (quoting Laevin v. St. Vincent de

Paul Soc’y, 36 N.W.2d 163, 164 (Mich. 1949)) (internal quotation marks omitted).

If a court determines that “the contractual language is unambiguous, [it] must

interpret and enforce the contract as written, because an unambiguous contract reflects

the parties’ intent as a matter of law.”  In re Smith Trust, 745 N.W.2d 754, 758 (Mich.

2008) (citing Frankenmuth Mut. Ins. Co. v. Masters, 595 N.W.2d 832, 837 (Mich. 1999)).

 Accordingly, a court may not consider extrinsic evidence of the parties’ intent to vary

the meaning of a contract that is clear and unambiguous.  Burkhardt v. Bailey, 680

N.W.2d 453, 464 (Mich. Ct. App. 2004).  Where a court concludes, as a matter of law,

that a contract is ambiguous, extrinsic evidence may be admissible for interpretive

purposes.  See Sault Ste. Marie Tribe of Chippewa Indians v. Engler, 146 F.3d 367, 372

(6th Cir. 1998).  “A contract is ambiguous when two provisions ‘irreconcilably conflict

with each other,’” Coates v. Bastian Bros., Inc., 741 N.W.2d 539, 543 (Mich. Ct. App.

2007) (quoting Klapp, 663 N.W.2d at 453), “or ‘when [a term] is equally susceptible to

more than a single meaning,’” id. (alteration in original) (quoting Mayor of Lansing v.

Mich. Pub. Serv. Comm., 680 N.W.2d 840, 847 (Mich. 2004)).  “[I]f a contract, however

inartfully worded or clumsily arranged, fairly admits of but one interpretation it may not
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be said to be ambiguous or, indeed, fatally unclear.”  Raska v. Farm Bureau Mut. Ins.

Co. of Mich., 314 N.W.2d 440, 441 (Mich. 1982).  Furthermore, “the parties’

disagreement regarding the meaning of contract language does not, by itself, create an

ambiguity.”  Harbor Park Market, Inc. v. Gronda, 743 N.W.2d 585, 589 n.3 (Mich. Ct.

App. 2007) (citing Gortney v. Norfolk & W. Ry. Co., 549 N.W.2d 612, 615 (Mich. Ct.

App. 1996)).

Macomb Interceptor focuses on the use of the phrase “all of its rights” in sections

2.4 and 2.9(b)(8) in arguing that the assignment contained in section 2.4 is an absolute

assignment to it to pursue all claims arising from the 15 Mile Interceptor Repair Project,

and quotes Skotak v. Vic Tanny Intern, Inc., 513 N.W.2d 428 (Mich. Ct. App. 1994) for

the proposition that “there is no broader classification than the word ‘all[,]’ [and] [i]n its

ordinary and natural meaning, the word ‘all’ leaves no room for exceptions.”  513 N.W.

2d at 430.  To be sure, Macomb Interceptor is correct that the use of the word “all” is

unambiguous and does not permit the imposition of unenumerated exceptions or

limitations.  But the word “all” does not alone signal an absolute assignment of any and

all rights to causes of action initially belonging to an assignor.  The contractual language

at issue in Skotak, a liability waiver contained in a gym membership contract, illustrates

this point and reveals the weakness in Macomb Interceptor’s reliance on Skotak’s

declaration regarding the breadth of the word “all.”  

The plaintiff in that case, the wife of a gym member who suffered a fatal heart

attack at the gym, argued that the liability waiver signed by her husband was ambiguous

and did not extend to claims of negligent training and supervision.  The Michigan Court

of Appeals, rejecting the ambiguity argument and holding that the waiver covered “all”
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claims, observed that the waiver’s inclusive language, which provided for the waiver of

“any and all claims, demands, damages, rights of action, or causes of action, . . . arising

out of the Member’s . . . use of the facility” was a clear expression of the defendant’s

“intention to disclaim liability for all negligence, including its own.”  Id. at 619 (ellipses in

original).  The unambiguous intent of the defendant in that case to waive all liability was

not premised simply on the incorporation of the phrase “any and all,” but instead on the

relationship between that phrase and the succeeding contractual language, which

provided necessary context to the phrase “any and all.”  

Here, Macomb Interceptor’s interpretation of “all of its rights” fails to account for

the contractual language that follows “all of its rights” and which provides the necessary

context required to give meaning to section 2.4’s assignment.  Unlike the breadth of the

language that followed “any and all” in Skotak, the assignment of “all of its rights”

contained in section 2.4 is limited: it refers specifically to “all” those rights under

“contracts, warranties and guarantees that apply to services or goods related to the

Macomb System.”  (Acquisition Agreement art. II, § 2.4.)  For the court to accept

Macomb Interceptor’s contention that “all” assigns any right that the City of Detroit may

have had in a cause of action arising from the 15 Mile Interceptor Repair Project, it

would have to effectively excise the crucial language following the invocation of the

word “all” that explains what is actually being assigned.  Because Michigan law provides

that  “[e]very word in the agreement must be taken to have been used for a purpose,”

Associated Truck Lines, Inc., 77 N.W.2d at 386 (quoting Laevin, 36 N.W.2d at 164)

(internal quotation marks omitted), Macomb Interceptor’s argument that the use of “all of

its rights” in the assignment clause constituted an absolute assignment of any and all
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rights the City of Detroit had must be rejected.  Accordingly, the key to deciding whether

section 2.4 assigned the City of Detroit’s rights to non-contractual claims related to the

Project is determining the proper interpretation of the unambiguous language, “rights

under all contracts, warranties and guarantees.”

In spite of the parties’ conflation of the two concepts, an assignment provision

incorporating the language “rights under all contracts” does not per se assign claims or

causes of action, but instead assigns only rights and obligations arising under a

contract.  See Restatement (Second) of Contracts § 328 (1981) (“[A]n assignment of

‘the contract’ or of ‘all my rights under the contract’ or an assignment in similar general

terms is an assignment of the assignor’s rights and a delegation of his unperformed

duties under the contract.” (emphasis added)); Mich. Comp. Laws § 440.2210(5)

(same).  To the extent that such an assignment permits the assignee to assert claims or

causes of action, it does so on the grounds that among the rights that arise under a

contract is the right to enforce the provisions of the contract and to recover damages for

noncompliance with those provisions.  However, the ability of an assignee to enforce

contractually-created rights does not necessarily permit the assignee to also bring tort

or statutory claims that are merely related somehow to the contractual relationship but

that arose outside of the rights created by the contract.  See Int’l Design Concepts, LLC

v. Sakes Inc., 486 F. Supp. 2d 229, 236 (S.D.N.Y. 2007) (applying New York law, which

like Michigan has incorporated the Restatement’s and Uniform Commercial Code’s

construction of an assignment of “all my rights under the contract,” and observing that

“an assignment of all contractual rights does not necessarily include an assignment of

all tort claims; rather whether tort claims are encompassed within the assignment is a
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matter of contract interpretation”).  This is so because rights arising under contracts,

which include warrantee and guarantee rights, are fundamentally distinct from common-

law tort or statutorily-created legal duties.  See Fultz v. Union-Commerce Assocs., 683

N.W.2d 587, 592 (Mich. 2004) (“[A] tort action stemming from misfeasance of a

contractual obligation [is] the ‘violation of a legal duty separate and distinct from the

contractual obligation.’” (quoting Rinaldo’s Constr. Corp. v. Mich. Bell Tel. Co., 559

N.W.2d 647 (Mich. 1997))).  Accordingly, where an assignment clause does no more

than assign rights arising from contracts, it cannot be read to include an assignment of

non-contractual claims.  See Fox v. Hirschfeld, 142 N.Y.S. 261, 263 (N.Y. App. Div.

1913) (holding that the contractual provision, “‘I hereby sell, assign, transfer, and set

over . . . all my right, title, and interest in and to the within contract’ . . . was not

appropriate to assign a cause of action arising, not under the contract, but for the

fraudulent representations of defendant dehors the contract”).  

The inclusion of “rights under contracts, warranties and guarantees” in section

2.4 unambiguously reveals the intent of the contracting parties to assign only

contractually-created rights.  These do not include claims arising under tort or federal

statutory law.  Therefore, Macomb Interceptor lacks standing, as an assignee of the City

of Detroit, to assert the claims contained in Counts I, II, III, V, and VI of the Complaint.

Macomb Interceptor’s reliance on extraneous evidence is unavailing in support of

its argument that section 2.4 was an absolute assignment of all claims, known or

unknown at the time of contracting, related to the 15 Mile Interceptor Repair Project. 

Where contractual provisions are unambiguous, as sections 2.4 and 2.9(b)(8) are,

extrinsic evidence to assist in interpretation of the provisions is not permitted. 
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Burkhardt, 680 N.W.2d at 464.  Moreover, the evidence itself does not establish that

section 2.4 assigns all possible claims related to the Project.  

In its briefing and during oral argument, Macomb Interceptor repeatedly quotes

language in the Bill of Sale, which, based on the integration clause in the Acquisition

Agreement, is not a formal part of the contracting parties’ Agreement.  (See Acquisition

Agreement art. XII, § 12.5 (“This Agreement constitutes the sole understanding of the

parties hereto with respect to the matters provided for herein . . . .  No amendment,

modification or alteration of the terms or provisions of this Agreement shall be binding

unless the same shall be in writing and duly executed by Detroit and [Macomb

Interceptor] and in compliance with Section 12.12.”).)  Specifically, it argues that the

following provision of the Bill of Sale transferred to it the right to prosecute “any and all

claims” arising out of the Project: 

Without limiting the prior paragraph, Detroit hereby constitutes and appoints
the District the true and lawful agent and attorney-in-fact of Detroit, with full
power of substitution and resubstitution, in whole or in part, in name and
stead of Detroit but on behalf and for the benefit of the District and its
successors and assigns, from time to time:

(a) to demand, receive and collect any and all of the
Transferred Assets and to give receipts and releases for and
with respect to the same, or any part thereof; 

(b) to institute and prosecute, in the name of Detroit or
otherwise, any and all proceedings at law, in equity or
otherwise, that the District or its successors and assigns may
deem proper in order to collect or reduce to possession any of
the Transferred Assets and in order to collect or enforce any
claim or right of any kind hereby assigned or transferred, or
intended so to be; and 

(c) to do all things legally permissible, required or reasonably
deemed by the District to be required to recover and collect the
Transferred Assets and to use Detroit’s name in such manner
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as the District may reasonably deem necessary for the
collection and recovery of same.

(Bill of Sale 1, Dkt. # 206-3 (emphasis added).)  Although broad in scope, this

appointment of Macomb Interceptor as a “lawful agent and attorney-in-fact of Detroit,”

does not, as Macomb Interceptor argues, transfer the right to prosecute “any and all

claims.”  Subsection (b) of the above-quoted language expressly provides, with respect

to the assignment of claims and rights, that Macomb Interceptor’s authority to “institute

and prosecute” legal and equitable proceedings is limited to those proceedings deemed

proper “in order to collect or enforce any claim or right of any kind hereby assigned or

transferred, or intended so to be.”  (Id. (emphasis added).)  Contrary to Macomb

Interceptor’s argument, the Bill of Sale does not grant it the right to prosecute “any and

all claims” of every description, but only all such claims and rights transferred or

assigned in the Acquisition Agreement.  Subsection (b) strengthens the conclusion that

section 2.4 did not transfer or assign non-contractual claims arising from the Project and

strengthens the court’s determination that Macomb Interceptor does not have standing

as an assignee to bring its non-contractual claims.

Furthermore, the proffered affidavit of an attorney who represented Macomb

Interceptor during the negotiation of the Acquisition Agreement is not only inadmissible

as extrinsic evidence of the parties’ intent, but it is also speculative.  At most, it may

serve as evidence of Macomb Interceptor’s subjective intent.  In support of its assertion

that the “expressed intent of these parties” was for Macomb Interceptor to obtain the

City of Detroit’s rights to pursue non-contract based claims related to the Project,

Macomb Interceptor relies on the affidavit as its evidence:  “[b]ecause Macomb County
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was taking on all risk and obligations (except accrued tort and a few other expressly

defined liabilities), it intended to obtain all of Detroit’s rights and interests of whatever

kind associated with the facilities and real estate-related rights being transferred so that

the County would stand in Detroit’s shoes after the transaction for anything related to

the facilities being transferred.” (Hupp Aff. ¶ 11, Dkt. # 206-4) (see Pls.’ Resp. to

Concurring Defs.’ Mot. Summ. J. 23).  The affidavit, though, says nothing of the parties’

expressed intent, and shows only that Macomb County—presumably the entity

negotiating the terms of the Acquisition Agreement before the creation of Macomb

Interceptor—had a subjective intent to obtain any and all claims arising from the Project. 

It does not show that such an intent was actually expressed to the City of Detroit, that

the City of Detroit had the same intent, or that such an intent was reflected in the

Agreement.

Finally, the affidavit’s concluding paragraph, also cited by Macomb Interceptor, is

likely inadmissible, irrespective of the prohibition against extrinsic evidence, as

speculative.  The affiant states: 

[A]t the time the acquisition agreement was negotiated and at the time the
Macomb transaction closed, Macomb County was completely unaware of the
alleged fraudulent and tortious acts set forth in the Kilpatrick indictment or
any other tort or other claims Detroit might have had associated with the
facilities being transferred.  Accordingly, no reference to such claims was
made in the acquisition agreement nor was the possibility of such claims
expressly considered when the terms of the transaction were negotiated.
However, any rights Detroit might have had to assert a tort or other claim
associated with the facilities being transferred would likewise have been
regarded by Macomb County as being part and parcel of what it was
acquiring from Detroit.  I have no doubt that had possible tort or other claims
against third parties related to a Macomb County sewer been known at the
time of the transaction, they would have been specifically listed among the
assets transferred to Macomb County.   
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(Id. ¶ 13.)  That Macomb Interceptor’s attorney who negotiated the terms of the

Acquisition Agreement now “has no doubt” that the non-contractual claims would have

been expressly included in the Agreement had the parties known of the claims at the

time of contracting does not demonstrate that the parties intended, at the time of

contracting, to transfer such claims to Macomb Interceptor.  The statement is, in fact, 

not much more than conjecture as to how two contracting parties may have acted if they

had additional information.

Accordingly, section 2.4’s unambiguous language expresses an intent to transfer

only the City of Detroit’s “rights under all contracts, warranties and guarantees” and

does not operate as a transfer or assignment of claims arising out of state tort law or

federal statutory law.  Therefore, Macomb Interceptor lacks standing as an assignee.

B.  Standing Based on Injury Suffered as Purchaser
 of the Macomb System and as Ratepayer

Concurring Defendants’ motion also challenges the Complaint’s assertion that

Macomb Interceptor has standing, independent of any assignment by the City of Detroit,

to bring the federal antitrust and RICO claims, because Macomb Interceptor has

suffered independent injuries redressable under these federal statutes.  Macomb

Interceptor argues that the following two alleged injuries maintain its federal claims:

(1) paying an inflated price for the Macomb System as a result of 15 Mile Interceptor

Repair Project’s cost overruns caused by Concurring Defendants’ actions and (2)

paying higher system usage charges during the time between the 15 Mile Interceptor

Repair Project and the execution of the Acquisition Agreement.  
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Although Macomb Interceptor focuses on constitutional standing principles to

establish its right to bring its federal claims, Concurring Defendants challenge Macomb

Interceptor’s standing on an analytically distinct ground: the more stringent

requirements a plaintiff must satisfy to demonstrate that his particular alleged injury

permits him to bring a claim under the antitrust statutes and RICO.  See Cnty. of

Oakland v. City of Detroit, 866 F.2d 839, 845-51 (6th 1989) (acknowledging the

distinction between constitutional standing requirements and those requirements

judicially imposed for RICO and federal antitrust claims).  The question, therefore, is not

simply whether Macomb Interceptor suffered a concrete, particularized injury, traceable

to the challenged actions, and redressable by a favorable ruling—indeed, Concurring

Defendants and the City of Detroit appear to concede that Macomb Interceptor can, on

satisfactory proofs, establish that it suffered an “injury-in-fact,” by showing that the 15

Mile Interceptor Repair Project’s cost overrun, allegedly caused by anticompetitive

conduct and a RICO conspiracy, was a but-for cause of its paying a higher price to

acquire the Macomb System through the Acquisition Agreement—but instead whether

the claimed injuries suffered by Macomb Interceptor permit it to maintain causes of

action under the antitrust statutes and RICO.  

Concurring Defendants contend that Macomb Interceptor, an entity not in

existence during the alleged injurious conduct, is an “indirect purchaser” barred from

maintaining claims under the federal statutes.  Macomb Interceptor argues that the

indirect purchaser doctrine cited by Concurring Defendants bars only claims brought by

plaintiffs who suffer “damages other than those resulting from the alleged misconduct,”

(Pl. Macomb Interceptor’s Resp. to Concurring Defs.’ Mot. Summ. J. 26), and argues
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that the doctrine does not apply here because it “is the only entity having actually paid

the fixed amount of $54,467,200.00 for the repair project to have been completed by the

named-Defendants,” (id. at 27).  

1.  Antitrust Standing

Section 4 of the Clayton Act defines the class of persons entitled to seek

damages under the antitrust statutes and provides that “any person who shall be injured

in his business or property by reason of anything forbidden in the antitrust laws may sue

therefor in any district court of the United States.”  15 U.S.C. § 15.  Although broad on

its face, the language “has of necessity been judicially confined to limit the remed[ies]

available . . . to particular classes of persons and for redress of particular forms of

injury.”  Southaven Land Co., Inc. v. Malone & Hyde, Inc., 715 F.2d 1079, 1081 (6th Cir.

1983).  Specifically, the United States Supreme Court has limited the scope of § 4 by

identifying several factors a court must consider before finding that a plaintiff has

standing under the antitrust statutes, see Associated Gen. Contractors of Cal., Inc. v.

Cal. State Council of Carpenters, 459 U.S. 519 (1983) (establishing five factors courts

should consider when deciding whether a plaintiff has standing to assert antitrust

claims), and by establishing the indirect purchaser doctrine, which bars individuals who

are not direct purchasers from seeking relief under the statutes, see Illinois Brick Co. v.

Illinois, 431 U.S. 720 (1977).

Under the indirect purchaser doctrine, a plaintiff who does not purchase directly

from an alleged antitrust violator generally lacks standing to sue under the antitrust

statutes.  See id. at 729; Jewish Hosp. Assoc. v. Stewart Mech. Enters., Inc., 628 F.2d

971, 973 (6th Cir. 1980).  The genesis of the doctrine can be found in Hanover Shoe,
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Inc. v. United Shoe Machinery Corp., 392 U.S. 481 (1968), in which the Supreme Court

“rejected an antitrust defendant’s argument that [a] plaintiff could have suffered no

legally cognizable injury from illegal overcharges that were reflected, in turn, in the

prices charged by the plaintiff to its own customers.”  Cnty. of Oakland v. City of Detroit,

866 F.2d 839, 847 (6th Cir. 1989) (citing Hanover Shoe, 392 U.S. at 489).  Later, in

Illinois Brick, the Supreme Court extended the reasoning of Hanover Shoe to bar the

offensive use of what it called the pass-on theory, holding that an “overcharged direct

purchaser, and not others in the chain of manufacture or distribution, is the party ‘injured

in his business or property’ within the meaning” of § 4 of the Clayton Act.  Illinois Brick,

431 U.S. at 729. 

In Illinois Brick, various governmental entities sued concrete brick manufacturers

for conspiring to raise the cost of concrete bricks.  The governmental entities, though,

did not purchase the bricks directly from the defendants, and could only demonstrate

injury by invoking the pass-on theory of injury, i.e., by proving “that the overcharge was

passed on to them through intervening links in the distribution chain.”  Id. at 727-28. 

The bricks at issue in that case were first purchased directly from the manufacturers “by

masonry contractors and used by them to build masonry structures.”  Id. at 726. 

General contractors then incorporated these structures into buildings, which were

ultimately sold to the governmental entities.  Id.  In concluding that the governmental

entities did not suffer cognizable antitrust injuries because the defendants had not

13-53846-swr    Doc 7885-17    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 19 of
 30



2 There are two narrow exceptions not relevant in this case: (1) cases involving
“cost-plus” contracts between the direct and indirect purchasers and (2) cases alleging
that “the direct purchaser is owned or controlled by its customer.”  Illinois Brick, 431
U.S. 720, 736 n.16.

20

directly sold any concrete bricks to them, the Supreme Court established a near-

categorical bar against the offensive use of a pass-on theory by indirect purchasers.2  

Illinois Brick identified two principal concerns underlying the bar against indirect-

purchaser claims.  First, it observed that “allowing offensive but not defensive use of

pass-on would create a serious risk of multiple liability for defendants.”  Id. at 730.  A

one-sided application of Hanover Shoe’s bar against the defensive use of pass-on

“substantially increases the possibility of inconsistent adjudications and therefore of

unwarranted multiple liability for the defendant by presuming that one plaintiff (the direct

purchaser) is entitled to full recovery while preventing the defendant from using that

presumption against the plaintiff.”  Id.  Simply put, the Supreme Court said that it was

“unwilling to ‘open the door to duplicative recoveries’ under § 4.”  Id. at 731 (quoting

Hawaii v. Standard Oil Co. of Cal., 405 U.S. 251, 264 (1972)).  

Second, it reasoned that the “principal basis for the decision in Hanover Shoe

was the Court’s perception of the uncertainties and difficulties” associated with applying

the pass-on concept, including the need to analyze economic decisions in the real world

as opposed to an “economist’s hypothetical model,” and that “the costs to the judicial

system and the efficient enforcement of the antitrust laws of attempting to reconstruct

those decisions in the courtroom” applied with equal, if not greater, force to cases

involving the offensive pass-on theory.  Id. at 731-32.  Because “[e]fforts to apportion

the recovery among everyone who could have absorbed part of the overcharge ‘would
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add whole new dimensions of complexity to treble-damages suits and seriously

undermine their effectiveness[,]’” Cnty. of Oakland, 866 F.2d at 848 (quoting Illinois

Brick, 431 U.S. at 737), the Supreme Court reaffirmed its conclusion in Hanover Shoe

“that the antitrust laws will be more effectively enforced by concentrating the full

recovery for the overcharge in the direct purchasers rather than by allowing every

plaintiff potentially affected by the overcharge to sue only for the amount it could show

was absorbed by it.” Illinois Brick, 431 U.S. at 735.  

The Supreme Court, while acknowledging that the difficulties and uncertainties

associated with applying the pass-on theory may “be less substantial in some contexts

than in others,” id. at 743, has resisted calls to carve out exceptions (other than the two

already recognized, see n.2, above) to the categorical bar on the offensive and

defensive use of the pass-on concept, see id. at 743-745; Kansas v. UtiliCorp United,

Inc., 497 U.S. 199, 216-17 (1990) (“[E]ven assuming that any economic assumptions

underlying the Illinois Brick rule might be disproved in a specific case, we think it an

unwarranted and counterproductive exercise to litigate a series of exceptions.  Having

stated the rule in Hanover Shoe, and adhered to it in Illinois Brick, we stand by our

interpretation of § 4.”).

Addressing the second claimed injury first—paying higher system usage

charges—Macomb Interceptor has proffered no evidence in support of its allegation that

as an “end user of the Detroit sewer system” it was “damaged by the scheme because

DWSD amortized the inflated costs for the Project into usage charges for the system in

the years before the Macomb Agreement.” (Compl. ¶ 47).  Having been created only in

2009 for the express purpose of purchasing the Macomb System, Macomb Interceptor
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(as opposed to Macomb County—not a party to this suit) apparently never purchased

water and sewerage services from the City of Detroit.  Nor is there any evidence that

the City of Detroit passed on the inflated repair costs by incorporating those costs in the

usage charges for the system.  

In any event, this type of injury is precisely the type that the indirect purchaser

doctrine says is not cognizable under the antitrust statutes.  Macomb Interceptor’s

reliance on County of Oakland, to argue otherwise is misplaced.  In that case, the

counties were suing both the bid-rigging contractors and the City of Detroit, alleging that

the City of Detroit was a constituent part of the alleged anticompetitive scheme and

RICO conspiracy.  Accordingly, the Sixth Circuit concluded that the counties were direct

buyers, who purchased sewerage services directly from a member of the alleged

scheme and who then themselves passed on the overcharges to end-users of the

sewerage system.  Here, the City of Detroit is neither named as a defendant nor alleged

to have been a part of the scheme.  Macomb Interceptor, instead, argues that its

alleged injury of paying higher usage rates was the result of the City of Detroit

incorporating the Project’s inflated costs and passing them on to users further down the

sewerage distribution line.  Thus, Macomb Interceptor stands in the position of an

indirect purchaser who has not suffered an “injury” under the antitrust statutes.

Macomb Interceptor’s other asserted injury, the paying of an inflated acquisition

price for the Macomb System, is premised on facts that are in some respects different

from the facts in a typical indirect-purchaser action.  For example, unlike the alleged

overcharge at issue in Illinois Brick, which was passed on through traditional channels

of manufacturing and distribution, Macomb Interceptor alleges that the overcharge from
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the 15 Mile Interceptor Repair Project was passed on to it through the Acquisition

Agreement, the terms of which were extensively negotiated and which was a part of a

larger global settlement in a lawsuit related to municipal water and sewerage services in

southeastern Michigan.  Nevertheless, the concerns animating the doctrine and the

Supreme Court’s resistence to carving out exceptions to the near-categorical rule

convince this court that the doctrine applies with equal force to bar Macomb

Interceptor’s antitrust claims.  

First, Macomb Interceptor’s contention that the doctrine operates only to bar

claims brought by individuals who suffer “damages other than those resulting from the

alleged misconduct,” (Pl. Macomb Interceptor’s Resp. to Concurring Defs.’ Mot. Summ.

J. 26), is inconsistent with the Supreme Court’s statement that an indirect purchaser is

anyone who is not the “immediate buyer from the alleged antitrust violators.”  UtiliCorp

United, 497 U.S. at 207.  Here, Macomb Interceptor neither purchased any services

from Concurring Defendants nor signed any contract related to the 15 Mile Interceptor

Repair Project.  Indeed, it would be logically impossible for Macomb Interceptor to claim

as much because it was not created until 2009, four years after the completion of the

Project.  The direct purchaser of such services was the City of Detroit, or more

accurately, the DWSD, which entered into Contract No. CS-1368 and subsequent

amendments with Defendant Inland Waters Pollution Control for consulting services,

(Compl. ¶ 8), and which, upon being presented with allegedly “grossly inflated and

inaccurate invoices” related to the Project, paid the demanded amounts.

Macomb Interceptor’s purported injuries—paying a higher price to the City of

Detroit to acquire the Macomb System and paying a higher sewerage system usage fee
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as a result of Concurring Defendants’ alleged conduct—parallels the harm  suffered by

the governmental entities in Illinois Brick.  Even if satisfactorily proven, these injuries are

necessarily predicated on an initial injury suffered by the City of Detroit, the direct

purchaser, and then passed on to Macomb Interceptor.  As much has been admitted by

Macomb Interceptor when it alleges in the Complaint that “[t]he primary cause of this

action is a widespread scheme to overcharge the Detroit Water and Sewerage

Department . . . for time, labor and materials to stabilize and repair a sewer collapse.” 

(Compl. ¶ 5 (emphasis added).)  Accordingly, Macomb Interceptor is an indirect

purchaser, whose alleged injuries were a result of the City of Detroit’s purportedly

passing on the cost of the Project through the Acquisition Agreement and usage rates.

Moreover, as the court suggests above, the two primary concerns underlying the

indirect purchaser doctrine are present in this case and support the court’s conclusion

that Macomb Interceptor, as an indirect purchaser, has not suffered a cognizable

antitrust injury.  First, contrary to Macomb Interceptor’s repeated assertions to the effect

that “[it] is undisputed that Detroit cannot recover the overcharges being sought by

[Macomb Interceptor],” (Pl. Macomb Interceptor’s Resp. to Concurring Defs.’ Mot.

Summ. J. 24), Hanover Shoe, Illinois Brick, and County of Oakland make clear that a

direct purchaser, such as the City of Detroit, has standing to bring antitrust claims,

irrespective of the fact that the relevant overcharge may have been entirely passed on

to indirect purchasers.  Thus, given the City of Detroit’s standing to seek recovery of

treble damages on the entire overcharge, allowing Macomb Interceptor to seek the

same damages would expose Concurring Defendants to duplicative liability, a result the

Supreme Court in Illinois Brick foreclosed when it held that it was “unwilling to ‘open the
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door to duplicative recoveries’ under § 4.”  431 U.S. at 731 (quoting Standard Oil Co. Of

Cal., 405 U.S. at 264).

Additionally, to avoid the bar against duplicative recoveries while also allowing

Macomb Interceptor to establish standing as an indirect purchaser, the court would

need to address the “difficulties and uncertainties” that accompany an attempt to

apportion damages between direct and indirect purchasers.  Macomb Interceptor’s own

conflicting assertions illustrate this point.  On the one hand, Macomb Interceptor avers

that the entire price of the 15 Mile Interceptor Repair Project was passed on to it

through the Acquisition Agreement, and thus, it “paid in full for the 15 Mile Interceptor

repair.”  (Pl. Macomb Interceptor’s Resp. to Concurring Defs.’ Mot. Summ. J. 24; see

also Compl. ¶ 44.)  But Macomb Interceptor also maintains that the City of Detroit

passed on the cost of the Project to users of water and sewerage services in southeast

Michigan for at least four years prior to the Acquisition Agreement.  (See Compl. ¶ 47;

Pl. Macomb Interceptor’s Resp. to Concurring Defs.’ Mot. Summ. J. 29.)  The court

would therefore be tasked with analyzing usage rates charged to counties,

municipalities, and end users over the course of four years to determine what amount

was passed on through usage rates and what amount was passed on to Macomb

Interceptor through the Acquisition Agreement.  Even if this were possible, a dubious

assumption to say the least, the court would still be required to analyze the Acquisition

Agreement, which was the product of a global settlement in a much larger case

involving a decades-long legal battle amongst the federal government, the City of

Detroit, and several counties in southeast Michigan, to determine what portion of the

price paid by Macomb Interceptor to acquire the entire Macomb System is attributable
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to the 15 Mile Interceptor Repair Project’s cost.  And, if these Gordian calculations were

not enough, the court, having permitted Macomb Interceptor to establish standing based

on a pass-on theory of injury, would have to decide whether any other indirect

purchasers of water and sewerage services, such as other counties, municipalities, or

individual users, could also establish standing as an indirect purchaser.  These complex

and unwieldy determinations are the very thing the Supreme Court has said “would

greatly complicate and reduce the effectiveness of already protracted treble-damages

proceedings.”  Illinois Brick, 431 U.S. at 732.  

As Macomb Interceptor’s purported injuries are premised entirely on the theory

that the City of Detroit passed on to it overcharges caused by a corruption scheme,

Illinois Brick forecloses recovery and Macomb Interceptor is barred from asserting

claims under the federal antitrust statutes. 

2.  RICO Standing

The antitrust-standing analysis also bars Macomb Interceptor from establishing

standing to assert its RICO claim.  See Trollinger v. Tyson Foods, Inc., 370 F.3d 602,

616 (6th Cir. 2004) (“[I]ndirect purchasers lack standing under RICO and the antitrust

laws to sue for overcharges passed on to them by middlemen.” (citing Holmes v.

Securities Investor Protection Corp., 503 U.S. 258, 268-69 (1992); Illinois Brick, 431

U.S. at 729)); Cnty. of Oakland, 866 F.2d at 851 (after determining that the plaintiffs, as

direct purchasers, were the proper party to bring antitrust claims, observing that

“[a]lthough we have focused primarily on the antitrust laws in the foregoing discussion,

most of what we have said is applicable also to the treble damage provision of RICO”). 

Patterned after § 4 of the Clayton Act, the civil action provision of RICO provides that
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“[a]ny person injured in his business or property by reason of a violation of section 1962

of this chapter may sue therefor in any appropriate United States district court and shall

recover threefold the damages he sustains and the cost of the suit, including a

reasonable attorney’s fee.”  18 U.S.C. § 1964(c).  And consistent with judicial

interpretation of § 4’s language, courts have held that “mere allegation and/or evidence

that an injury to the plaintiff would not have occurred “but for” the defendant’s alleged

RICO violation (that is, that the plaintiff sustained a mere “injury in fact”) is insufficient to

establish” a right to sue under RICO.  Pik-Coal Co. v. Big Rivers Elec. Corp., 200 F.3d

884, 889 (6th Cir. 2000) (citing Holmes, 503 U.S. at 265-68)).  In Holmes, the Supreme

Court adopted its § 4 jurisprudence and held that a plaintiff establishes a right to sue

under RICO only by showing that a defendant’s alleged violation was also the proximate

cause of his injury, and noted that at common law “a plaintiff who complained of harm

flowing merely from the misfortunes visited upon a third person by the defendant’s acts

was generally said to stand at too remote a distance to recover.”  503 U.S. at 268-69. 

The Court explained why “directness of relationship” was an imperative part of standing

to sue under both the antitrust statutes and RICO: 

First, the less direct an injury is, the more difficult it becomes to ascertain the
amount of a plaintiff’s damages attributable to the violation, as distinct from
other, independent, factors.  Second, quite apart from problems of proving
factual causation, recognizing claims of the indirectly injured would force
courts to adopt complicated rules apportioning damages among plaintiffs
removed at different levels of injury from the violative acts, to obviate the risk
of multiple recoveries.  And, finally, the need to grapple with these problems
is simply unjustified by the general interest in deterring injurious conduct,
since directly injured victims can generally be counted on to vindicate the law
as private attorneys general, without any problems attendant upon suits by
plaintiffs injured more remotely.  

Id. at 269-70 (citations omitted).
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In the instant case, Macomb Interceptor’s alleged injuries do not flow directly

from the alleged acts of Concurring Defendants, but indirectly, from “the misfortunes

visited upon a third person,” i.e., the City of Detroit.  Accordingly, consistent with the

conclusion that Macomb Interceptor lacks standing to bring its antitrust claims, it

likewise is unable to sue under RICO.

C.  Macomb Interceptor’s State-law Breach of Contract Claim Against Defendant
Inland Water Pollution Control

Generally, when all federal claims are dismissed before trial, pendant state-law

claims should be dismissed or remanded to the state court.  See Musson Theatrical,

Inc. v. Fed. Express Corp., 89 F.3d 1244, 1254-55 (6th Cir.1996).  However,

“overwhelming interests in judicial economy may allow a district court to properly

exercise its discretion and decide a pendent state claim even if the federal claim has

been dismissed before trial.”  Aschinger v. Columbus Showcase Co., 934 F.2d 1402,

1412 (6th Cir. 1991).  In light of the scope of this action and the fact that the case will

proceed on the City of Detroit’s Intervening Complaint, the court finds this to be a rare

instance in which judicial economy dictates the exercise of supplemental jurisdiction

over a remaining state-law claim.  

D.  Macomb Interceptor’s Pending Motion for Leave to Amend Complaint

Because Macomb Interceptor lacks standing to assert its non-contractual claims,

its motion for leave to amend the complaint must be denied as futile.  While leave to

amend under Federal Rule of Civil Procedure 15 is generally freely granted, the

presence of factors “such as undue delay, bad faith or dilatory motive on the part of the

movant, repeated failure to cure deficiencies by amendments previously allowed, undue
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prejudice to the opposing party by virtue of allowance of the amendment, [or] futility of

amendment” counsel in favor of denying leave.  Jet, Inc. v. Sewage Aeration Sys., 165

F.3d 419, 425 (6th Cir. 1999).  In the case of futility, “[a]mendment of a complaint is

futile when the proposed amendment would not permit the complaint to survive a motion

to dismiss.”  Miller v. Calhoun Cnty., 408 F.3d 803, 817.  

Macomb Interceptor’s proposed amended complaint incorporates a large number

of additional factual allegations related to the underlying corruption scheme and adds

three additional state-law claims, for fraudulent concealment, civil conspiracy, and

aiding and abetting.  Because standing to assert the non-contractual claims in the

proposed amended complaint remains predicated on the assignment in the Acquisition

Agreement and the alleged independent injuries discussed above, the proposed

amendment would not withstand a motion to dismiss.  Therefore, the motion for leave

will be denied.

IV.  CONCLUSION

For the reasons stated above, IT IS ORDERED that Concurring Defendants’

“Amended Motion for Summary Judgment” [Dkt. # 190] and Defendants Futurenet

Group, Inc., and Perry Mehta’s “Motion for Partial Summary Judgment” [Dkt. # 209] are

GRANTED.  Summary Judgment will be entered in favor of Concurring Defendants and

Defendants Futurenet Group, Inc., Perry Mehta, Rotor Electric Company of Michigan,

LLC, and Benjamin Rosenberg on Counts I, II, III, V, and VI. 

IT IS FURTHER ORDERED that Plaintiff Macomb Interceptor is DIRECTED TO

SHOW CAUSE, in writing, on or before September 24, 2012, why summary judgment
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should not be entered in favor of all remaining non-moving Defendants on the non-

contractual claims.

IT IS FURTHER ORDERED that Plaintiff Macomb Interceptor’s “Motion for Leave

to File First Amended Complaint” [Dkt. # 176] is DENIED.  

IT IS FURTHER ORDERED that the D’Agostini Defendants’ “Motion to Strike

Reply to Response . . .” [Dkt. # 191] is TERMINATED AS MOOT. 

  s/Robert H. Cleland                                         
ROBERT H. CLELAND
UNITED STATES DISTRICT JUDGE

Dated:  September 17, 2012

I hereby certify that a copy of the foregoing document was mailed to counsel of record
on this date, September 17, 2012, by electronic and/or ordinary mail.

  s/Lisa Wagner                                                 
Case Manager and Deputy Clerk
(313) 234-5522
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 1  Clinton Township, Michigan
 2  Thursday, July 10, 2014
 3      10:15 a.m.
 4      ANTHONY V. MARROCCO,
 5  was thereupon called as a witness herein, and
 6  after having first been duly sworn to testify to
 7  the truth, the whole truth and nothing but the
 8  truth, was examined and testified as follows:
 9      MR. WATSON: Let the record reflect
10  that this will be a deposition taken pursuant to
11  Notice to be used for all purposes appropriate
12  under the applicable court rules.
13      EXAMINATION
14      BY MR. WATSON: 
15  Q.   Mr. Marrocco, I'll be asking you a series of
16    questions.  If you don't understand the question,
17    want me to rephrase it or accommodate you in some
18    way, please ask that I do so and I will try to
19    accommodate.  Otherwise, I'll assume you've heard
20    the question, understand it, and are responding
21    to it, okay?
22  A.   Okay.
23  Q.   Have you been deposed before?
24  A.   Probably.
25  Q.   So you know a court reporter cannot take down a

Page 6

 1    nod of the head or non-verbal gesture.  You have
 2    to answer verbally.
 3  A.   So be it.
 4  Q.   Will you state your name for the record.
 5  A.   Anthony Marrocco.
 6  Q.   And, Mr. Marrocco, will you tell us your
 7    educational background.
 8  A.   High school, Notre Dame High School in Harper
 9    Woods, University of Detroit college in Detroit,
10    bachelor of arts degree.
11  Q.   What was -- you're currently an employee of
12    Macomb County?
13  A.   Yes.
14  Q.   What was your work experience prior to Macomb
15    County?
16  A.   Prior to Macomb County, I built houses and
17    developed property.
18  Q.   Did you own your own company?
19  A.   I worked with my father.
20  Q.   What was the name of the company?
21  A.   I have various companies -- Marrocco Enterprises,
22    Amanda Corporation, Frosinone Company,
23    F-r-o-s-i-n-o-n-e, partnership, Tava Investments,
24    commercial -- some apartments.
25  Q.   And your father owned these companies or were you
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 1    joint owners?
 2  A.   He owned some.  Other ones I was partnered with.
 3  Q.   And how long did you do that, approximately?
 4  A.   Well, when I was in high school, I helped him.  I
 5    worked for him in the building-of-houses business
 6    in my summers in high school.
 7  Q.   When did you graduate from high school?
 8  A.   1966.
 9  Q.   When did you start at Macomb County?
10  A.   As commissioner?
11  Q.   Or just any employment at the county.
12  A.   Full-time or part-time?
13  Q.   Full-time.
14  A.   January 1, 1993.
15  Q.   And I take it from the time you started working
16    with your father until '93 you were in this
17    constructing homes business?
18  A.   Yeah.
19  Q.   What was the position you started with at Macomb
20    County?
21  A.   In January '93?
22  Q.   Yes.
23  A.   Public Works Commissioner.
24  Q.   How long did you remain in that position?
25  A.   I am -- up to this day, I am currently the Public
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 1    Works Commissioner.
 2  Q.   And what are your job duties as Public Works
 3    Commissioner?
 4  A.   I administer the Office of Public Works for the
 5    County of Macomb.  And the Office of Public Works
 6    oversees a lot of construction in the county,
 7    whether it's sanitary sewer, storm sewer, water
 8    main projects.  We sell bonds to finance projects.
 9    We have a Soil Erosion Department that issues soil
10    erosion permits for probably 90% of the building
11    that goes on in Macomb County.  What else do we
12    do?  We review prints that come in our office.  I
13    don't do these individually.  I administer the
14    office and make sure I have the proper people
15    working in the proper place.
16  Q.   Now, as I understand, there's only one Public
17    Works Commissioner?
18  A.   For the county, yes.
19  Q.   For the county.
20  A.   But there are public works officials in other
21    communities.
22  Q.   As part of your duty as Public Works
23    Commissioner, did you have any dealings with the
24    Detroit Water and Sewerage Department?
25  A.   As Public Works Commissioner?
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 1  Q.   Yes.
 2  A.   Yes.
 3  Q.   And can you explain the nature of your business
 4    dealings with DWSD.
 5        MS. BADALAMENTI: What time period?
 6        BY MR. WATSON: 
 7  Q.   Well, let's start off initially when you started,
 8    and then let's go to the 2000 -- early 2000 time
 9    frame.
10  A.   When I started in '93, I guess the initial
11    dealings with Detroit were basically overseeing
12    the rates that Detroit passed on to Macomb County,
13    and then we would pass the rates on to the
14    communities within the water -- excuse me, within
15    the sanitary sewer district.  So we only deal with
16    Detroit on the sanitary sewer and the wastewater
17    end.  We're the primary customer.
18  Q.   And as I understand it, Detroit owned the system?
19  A.   Yes.
20  Q.   How did it come about that Detroit owned the
21    Macomb County sewer system?  Do you know?
22  A.   Well, I want to say probably -- hopefully my facts
23    are correct.  Probably in the 70s there was a big
24    interceptor sewer brought out to Macomb County at
25    15 Mile and extended over to Oakland County, and
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 1    it was all basically put in with federal grant
 2    money.  Detroit put that sewer in; therefore they
 3    were the owner of the sewer.
 4  Q.   At some point was it decided that Detroit would
 5    sell the system to Macomb and Macomb would
 6    purchase the system from Detroit?
 7  A.   Eventually.
 8  Q.   And were you involved in that decision-making
 9    process?
10  A.   Which decision?
11  Q.   To -- from looking at it from Macomb's
12    perspective, for Macomb to purchase the system
13    from Detroit.
14  A.   Yes, I was involved.
15  Q.   I've heard rumors about some handshake deal
16    between you and the director of the Detroit
17    system that set the broad parameters for that
18    purchase.  Do you recall that at all?
19  A.   No.
20  Q.   Okay.  Can you describe the nature of the
21    negotiations or describe the negotiation process
22    that eventually resulted in Macomb purchasing the
23    system.
24        MS. BADALAMENTI: I think that's a
25    vague question that calls for a narrative.  Can
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 1    you narrow down the time frame?
 2        BY MR. WATSON: 
 3  Q.   Well, when did negotiations first start with
 4    regard to the purchase of the system by Macomb
 5    from Detroit?  Do you know?
 6  A.   Oh, I would say approximately 2007.
 7  Q.   Were you involved in the initial conversations
 8    regarding this purchase?
 9  A.   I probably was.
10  Q.   What was your involvement?
11  A.   Initially the involvement was that we wanted to
12    buy the system, from Detroit, that served Macomb
13    County so we could maintain it.
14  Q.   And who are you talking with from Detroit about
15    this?
16  A.   Probably would have been the director at the time.
17  Q.   Who was the director at the time?
18  A.   I think that was Victor Mercado.
19  Q.   In these discussions with Mercado, was it you and
20    Mercado?  Were others involved in the
21    discussions?
22  A.   I don't remember.
23  Q.   Did these discussions eventually result in some
24    type of agreement to purchase the system?
25  A.   Eventually it did.

Page 12

 1  Q.   Do you recall there was a long-standing federal
 2    court case involving Detroit in which Judge
 3    Feikens was in effect overseeing Detroit's
 4    running of the sewer system?  Do you recall such
 5    a case?
 6  A.   Yes.
 7  Q.   And if I call that the sludge case, is that what
 8    it was referred to?
 9  A.   Not to my knowledge.
10  Q.   What did you refer to it as?
11  A.   Just an -- the EPA was forcing Detroit to make
12    improvements to the system to clean up the Detroit
13    River.
14  Q.   And was Macomb from time to time involved in that
15    case?
16  A.   Yes.
17  Q.   Do you know why Macomb would get involved?
18  A.   Not exactly sure why, because you're looking at
19    when the initial, I guess, lawsuit was filed by
20    the EPA, which I'm guessing was back in the 70s.
21    It was way before my time.
22  Q.   Did Macomb ever assert any claims against Detroit
23    for Detroit's operation or what it considered
24    faulty operation or excess charges in regard to
25    the sewer system?

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(3) Pages 9 - 12
13-53846-swr    Doc 7885-18    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 4 of 23



In re: City of Detroit, Michigan Anthony V. Marrocco
July 10, 2014

Page 13

 1  A.   When?  Give me a time frame.
 2  Q.   Well, I'm thinking 2000 -- early 2000s.  Do you
 3    recall any of that?
 4  A.   I don't recall that.
 5        MARKED FOR IDENTIFICATION: 
 6        DEPOSITION EXHIBIT 1
 7        10:26 a.m.
 8        BY MR. WATSON: 
 9  Q.   Let me hand you, Mr. Marrocco, what's been marked
10    as Exhibit No. 1.  And my question to you is:
11    Can you identify that document?
12  A.   On the face it is -- United States of America is
13    the plaintiff and counter-defendant versus the
14    State of Michigan as defendant and
15    counter-plaintiff versus City of Detroit, a
16    municipal corporation, and Detroit Water and
17    Sewerage Department, defendant and
18    cross-plaintiff, and including all communities and
19    agencies under contract with the City of Detroit
20    for sewage treatment services.
21  Q.   Was Macomb County one of the, I guess we could
22    say, communities under contract with the City of
23    Detroit for sewage treatment services?
24  A.   Yes, at this time, I believe, whatever date this
25    is.

Page 14

 1  Q.   In thumbing through the agreement, I'm looking at
 2    page 7.
 3  A.   Um-hmm.
 4  Q.   Does that appear to be your signature on the
 5    agreement?
 6  A.   There's another page 7.  There's two page 7s.
 7  Q.   Yeah.  The second page 7.
 8  A.   Yes.
 9  Q.   Are you familiar with this agreement?
10  A.   Without having -- no, not by just looking at it.
11    I'd have to read it.
12  Q.   Okay.  Can you take a few minutes to look it
13    over.
14        MS. BADALAMENTI: Is there something
15    specific you want to ask him about?  I mean, it's
16    a pretty lengthy agreement.
17        MR. WATSON: Yes.  I'm going to ask him
18    about some of the language in the agreement.
19        THE WITNESS: I've kind of looked at
20    the first two pages.
21        BY MR. WATSON: 
22  Q.   Does that refresh your recollection at all?
23  A.   Yeah, it does, a little bit.
24  Q.   In looking at the first page of the agreement, I
25    see it says "This Settlement Agreement...is made

Page 15

 1    May 12, 2009," and lists various parties,
 2    including Detroit and the County of Macomb.  Do
 3    you see that language?
 4  A.   Um-hmm.  Yes.
 5  Q.   Do you remember entering into this agreement?
 6  A.   I remember entering into an agreement.
 7  Q.   And was the court involved in overseeing the
 8    negotiations between Detroit and Macomb and other
 9    entities that resulted in this agreement?  Do you
10    recall that?
11  A.   I don't think they were in this.  Because there's
12    some issues here that -- I can't answer that.  I
13    don't think so necessarily.
14  Q.   Okay.  Would you have read this agreement before
15    you signed it?
16  A.   I probably would have had my legal counsel read
17    it.
18  Q.   Who was your legal counsel at that time?
19  A.   Well, my deputy -- chief deputy Bill Misterovich.
20  Q.   Okay.
21  A.   He would have been in-house, and obviously we had
22    Bodman, I believe, would have been the attorneys
23    outside that we hired.
24  Q.   Okay.  I want to ask you about a few of the
25    provisions.  Let's go to the page that starts off

Page 16

 1    Settlement Agreement.  I think it's actually page
 2    1 of the agreement.
 3  A.   Okay.
 4  Q.   I'm looking at Background and Purpose.  A-iii
 5    reads in part "All disputes related to the
 6    interest rate charged to Macomb related to debt
 7    service associated with the cost of repairs of
 8    the 2004 collapse."  Do you see that language?
 9  A.   Yes.
10  Q.   Was there a dispute between Detroit and Macomb in
11    regard to interest rate related to debt service
12    associated with the 2004 sewer collapse repairs?
13  A.   Yes.
14  Q.   And was that dispute settled by this agreement?
15  A.   It was a global settlement.
16  Q.   So it settled everything?
17  A.   Yes.
18  Q.   Okay.  Then the next paragraph talks about "All
19    disputes and claims between the parties related
20    to costs for repairs and renovation of the
21    interceptor sewers listed in Exhibit 1."  Do you
22    see that language?
23  A.   Yes.
24  Q.   Do you know what the interceptor sewers were?
25    Was that --
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 1  A.   I don't understand what you mean, do I know what
 2    the interceptor sewers are.
 3  Q.   I guess my question is:  Were the interceptor
 4    sewers at least part of that system, the sewers
 5    that collapsed -- the 15 Mile and Hayes sewer
 6    collapse problems?
 7  A.   Was that part of that?
 8  Q.   Yes.
 9  A.   If it's on Exhibit 1 of Exhibit D, I guess it
10    would be.
11        MARKED FOR IDENTIFICATION: 
12        DEPOSITION EXHIBIT 2
13        10:32 a.m.
14        BY MR. WATSON: 
15  Q.   Let me hand to you what's been marked as Marrocco
16    Exhibit 2.  Are you familiar with this document
17    at all, Letter of Intent?
18  A.   Not really.
19  Q.   If you go back to Exhibit 1, the Settlement
20    Agreement, and thumb through about half of it,
21    you'll see a page marked Exhibit D.
22  A.   Is there a page number?
23  Q.   1704 in the top right-hand corner?
24        MS. BADALAMENTI: We don't have 1704.
25        THE WITNESS: Is this the Letter of

Page 18

 1    Intent that you're referring to?
 2        BY MR. WATSON: 
 3  Q.   Yes.
 4  A.   Okay.  There's no marking.
 5  Q.   And unfortunately on this document, Exhibit 1,
 6    the Letter of Intent -- the Exhibit 1 to the
 7    Letter of Intent was not attached.  That's why I
 8    made Exhibit 2 the Letter of Intent with
 9    Exhibit 1 attached to it, which gets a little
10    confusing.
11  A.   You'll have to excuse me.  I came in late last
12    night from Miami and I had to get here early
13    today, so my mind is a little foggy.  What page do
14    you want me to look at here?
15  Q.   Go to two pages from the end.
16  A.   Of the Letter of Intent?
17  Q.   Yeah.
18        MS. BADALAMENTI: You're in Exhibit 2
19    now?  Because Exhibit 1 doesn't have this
20    document.
21        MR. WATSON: Right.
22        BY MR. WATSON: 
23  Q.   There's a list of interceptors.
24  A.   It says Oakland-Macomb Interceptor System at the
25    top, Exhibit 1?

Page 19

 1  Q.   Yes.  Is the system that collapsed -- I always
 2    think of it was 15 Mile and Hayes.  Is that part
 3    of these?
 4  A.   What area were you saying, again?
 5  Q.   Well, what I'm thinking about is the interceptor
 6    that collapsed in August 2004.
 7  A.   Is it listed here?
 8  Q.   Yes.
 9  A.   No.
10  Q.   And what do you call the one that's listed -- the
11    one that collapsed, what do you refer to that one
12    as?
13        MS. BADALAMENTI: The one that's not
14    listed?
15        BY MR. WATSON: 
16  Q.   You say it's not listed.
17  A.   What do we call it?
18  Q.   Yeah.
19  A.   It would be the interceptor -- the Macomb
20    interceptor.
21  Q.   Okay.  Let's go back to 1 -- Exhibit 1, and I'll
22    ask you -- let's see.  Is the Macomb interceptor
23    the one referenced in 1-A-ii?
24        MS. BADALAMENTI: What page are you on?
25        MR. WATSON: It would be 1685.

Page 20

 1        MR. SHAHID: On the top.
 2        MR. WATSON: At the top.
 3        MS. BADALAMENTI: We have different
 4    page IDs.  What I'm looking at page 8431, but I
 5    can see where you're at.
 6        MR. SHAHID: Ours says 8431.
 7        MS. BADALAMENTI: So you're at sub 1-
 8    A-ii.
 9        BY MR. WATSON: 
10  Q.   1-A-ii:  "All disputes related to the allocation
11    of repair costs related to the August 4, 2004
12    collapse and the Romeo Arm of the Macomb
13    Interceptors," I take it that's the one that
14    collapsed?
15  A.   Well, it's not the Romeo arm.
16  Q.   Wasn't it 15 Mile and Hayes?  Isn't that where
17    the collapse occurred?
18  A.   Yes, in that vicinity, but it's not the Romeo arm.
19  Q.   What do you call it?
20  A.   It would just be the Macomb Interceptor.  Romeo
21    arm extends -- goes up toward Romeo.
22  Q.   Does the Romeo arm include the Macomb
23    Interceptor?
24  A.   It's hard to say.  I can't really answer how our
25    office designates what area, but it would have to
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 1    go up to Garfield and then up Garfield, and -- but
 2    I guess, you know, this could be considered the
 3    Romeo arm.  I don't know.  You see -- I mean,
 4    excuse me.  One thing real quick.  This goes back
 5    to the 70s, how they used to designate these
 6    names, so you know.
 7  Q.   Are you aware of any other 2004 collapse other
 8    than the Macomb Interceptor?
 9  A.   No.
10  Q.   Let's look at v.  It mentions Infrastructure
11    Management Group, "All disputes related to the
12    continuing oversight of contracts exceeding
13    $500,000 by the Infrastructure Management Group."
14    Are you familiar with the Infrastructure
15    Management Group?
16  A.   No.
17  Q.   Can you tell us what that is?
18  A.   No.
19  Q.   Do you know if they looked at claims over
20    $500,000 or contracts over $500,000?
21  A.   No.
22  Q.   Let's turn to page ID 8433 B, which is entitled
23    2004 Collapse Claims, 2006 Interceptor Repairs,
24    Interceptor Interest Rate.  Do you see that?
25  A.   Yes.

Page 22

 1  Q.   And here the first sentence reads:  "The parties,
 2    in complete satisfaction of the 2004 collapse
 3    claims, Macomb's claims with regard to the 2006
 4    repairs to the Macomb Interceptors, and the
 5    Interceptor interest rate claims, agree to
 6    principal and interest rate adjustments on
 7    charges by DWSD to Macomb in the aggregate amount
 8    of $17,050,000."  Do you see that language?
 9  A.   Yes.
10  Q.   And what was that $17,050,000 for?  Was that just
11    an accommodation to reduce the purchase price?
12    What was your understanding of why that was the
13    adjustment?
14  A.   That was the global settlement for all the issues
15    we had with Detroit.
16  Q.   Okay.  So what I'm understanding is there were
17    negotiations going on for Macomb to purchase the
18    system, and the parties were going back and forth
19    in regard to the amount of the price?
20  A.   I'm sure there was negotiations going on, yes.
21  Q.   And Detroit agreed to reduce the cost by this 17
22    million?
23  A.   The global settlement.
24  Q.   Through the global settlement the cost was
25    reduced by 17 -- over 17 million?

Page 23

 1  A.   Yes.
 2  Q.   Was the broad parameter of the sale that Macomb
 3    would purchase the system by assuming the system
 4    debt?
 5  A.   Yes.
 6  Q.   And were you involved in that, say, broad
 7    agreement?
 8        MS. BADALAMENTI: Agreement to do what?
 9        BY MR. WATSON: 
10  Q.   Purchase the system for the system debt.  Let me
11    explain what I'm getting at.
12  A.   Yeah.
13  Q.   See, as I understand it, there was some type of
14    broad agreement in principle between Detroit and
15    Macomb, all right, that Macomb will purchase the
16    system by assuming the system debt.
17  A.   Um-hmm.
18  Q.   And that that was a certain amount at that time.
19  A.   Yes.
20  Q.   And I'm wondering who reached that broad
21    agreement to purchase the system for system debt?
22    I was thinking it was you.
23  A.   Well, we paid more than that.
24  Q.   Who all was involved in reaching that agreement?
25    Do you know?

Page 24

 1  A.   Well, I probably signed the papers in the end, but
 2    I wasn't in the negotiating room with anybody.
 3  Q.   Would they have had to run it by you, whoever was
 4    on your team?
 5  A.   Yes.
 6  Q.   And you're thinking the attorneys, Misterovich
 7    and the attorney for Bodman would have been at
 8    least two of the folks?
 9  A.   Yes.
10  Q.   Do you recall that the system debt at one point
11    was something like, according to Detroit,
12    $116 million?
13  A.   Say that again.
14  Q.   Do you recall that the system debt at one point,
15    according to Detroit, was something like
16    $116 million?
17  A.   I do not.
18  Q.   Do you recall what the system eventually was
19    purchased for?
20  A.   I believe it was just under $90 million.
21  Q.   And that 90 million was after the 17 million was
22    deducted that we're looking at here?
23  A.   That was a credit given.
24  Q.   And were there other credits given?
25  A.   I'm not sure.
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 1  Q.   Let's go to page 8436.  I'm looking at paragraph
 2    ii.  And it talks about if the parties don't
 3    reach agreement within a certain time, either
 4    party could declare provisions of this agreement
 5    void and without effect.  Do you see that
 6    language?
 7  A.   Yes.
 8  Q.   Are you aware of any provisions of this agreement
 9    ever being declared void or no effect?
10  A.   I'm not aware of that.
11  Q.   Look at paragraph B, which reads in part "This
12    agreement, and the exhibits, contains the entire
13    agreement between the parties with regard to the
14    matters addressed in this agreement."  Do you see
15    that language?
16  A.   Yes.
17  Q.   Was that your understanding, that this was a full
18    agreement, a comprehensive settlement between
19    Detroit, Macomb and other parties?
20  A.   That's what my attorney said.
21  Q.   Resolved all disputes?
22  A.   At that point.
23  Q.   Let's go to the next page.  I see a signature.
24    It appears to be Pamela Turner.  Are you familiar
25    or do you know Pamela Turner?

Page 26

 1  A.   At that time I did.
 2  Q.   And at the date this agreement was made, May 12,
 3    2009, was she the interim director of DWSD?
 4  A.   She signed it as being the interim director.
 5  Q.   So you assume she was?
 6  A.   Yes.
 7  Q.   Let's skip one page and go to -- it looks like
 8    the third page 7, 8439.  It appears to be a
 9    signature of John McCulloch.  Are you familiar
10    with him?
11  A.   Yes.
12  Q.   And he was the commissioner for -- Water
13    Resources Commissioner for Oakland County?
14  A.   Yes.
15  Q.   And going to the next page 7, there appears to be
16    a signature -- I can't read it.  It says
17    "Assistant County Executive, County of Wayne."
18    Do you know who that would be?
19  A.   Not really.
20  Q.   Thumbing through the agreement, and looking at
21    one of the attachments -- it's page 8446, Exhibit
22    C to the agreement, in fact, page 8447.  At the
23    top of the page it says "Exhibit C, List of
24    Matters."  Page 8447, Exhibit C lists matters
25    resolved?

Page 27

 1  A.   Um-hmm.
 2  Q.   And going to the next page, there's a 6,
 3    Interceptor Interest Rate.  Were there interest
 4    rate disputes pending prior to this settlement
 5    agreement?
 6  A.   I believe so.
 7  Q.   Were all those interest rate disputes resolved?
 8  A.   I don't know if all were resolved, but the ones
 9    that are shown here obviously were resolved.
10  Q.   And then going to Exhibit D, the Letter of
11    Intent --
12        MS. BADALAMENTI: What page?
13        MR. WATSON: 8451.
14        BY MR. WATSON: 
15  Q.   I'm looking at the top of the page -- well, the
16    next page, 8452, paragraph 3, which reads in part
17    "The consideration...for the acquisition of the
18    property would be an amount equal to the
19    outstanding debt (including accrued interest)
20    owed by the city that is allocated to the
21    property," and then it also mentions adjusted by
22    the amount of 17,050,000 and such other
23    adjustments agreed upon by the parties.  Do you
24    see that language?
25  A.   Yes.

Page 28

 1        MS. BADALAMENTI: I don't think that's
 2    a complete quote of the language, but go ahead.
 3        BY MR. WATSON: 
 4  Q.   No, it's not a total quote.  I'm trying to save a
 5    little time.
 6        To your understanding, was that summary
 7    of the expected deal accurate?
 8  A.   A credit?
 9  Q.   Well, the expected deal was Macomb would assume
10    the debt.
11  A.   Yes.
12  Q.   The amount would be reduced by over 17 million
13    plus any further amounts that the parties could
14    agree upon.
15  A.   On top of the 17 million.
16  Q.   Right.
17  A.   Yes.
18  Q.   Okay.  Now, this agreement was made, according to
19    the language on the first page, May 12, 2009.
20    And we'll get into the acquisition agreement, but
21    that was signed in 2010, wasn't it?
22  A.   What was signed in 2010?
23  Q.   The acquisition agreement, the actual sale.
24  A.   Yes, before the indictment and the revelation that
25    there was some hanky-panky going on with the sewer
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 1    collapse.
 2  Q.   So this happened before any of that?
 3  A.   Right, before they revealed to us what was going
 4    on.
 5  Q.   What was taking place between this May 2009 and
 6    -- I think the acquisition agreement was
 7    September 2010.  What was going on during that
 8    period?
 9  A.   September 2010 to --
10  Q.   From when this agreement was signed, May 2009 to
11    September 2010, when the acquisition agreement
12    was signed.
13        MS. BADALAMENTI: I'm going to object
14    to this.  The Letter of Intent that's here does
15    not appear to be signed, but subject to that
16    objection, you can go ahead and answer.
17        BY MR. WATSON: 
18  Q.   Do you know what was going on?
19  A.   No, I don't know.
20  Q.   Were there negotiations occurring?
21  A.   I have no idea.
22  Q.   Who was -- you said the attorney for Bodman and
23    Misterovich were the principal negotiators for
24    Macomb?
25  A.   Yes.

Page 30

 1  Q.   Paragraph 5 on that same page, Access and
 2    Investigation, it talks about Detroit should
 3    afford basically the other parties to this
 4    agreement the opportunity to secure documents or
 5    look at anything they wanted to.  Was that your
 6    understanding, that prior to actually signing the
 7    agreement, Macomb had the right to get documents
 8    from Detroit, to inspect things if it wanted to?
 9  A.   That's what that paragraph says.
10  Q.   And in reality, is that what the situation was,
11    that you would have -- Macomb could have secured
12    any documents it wanted or inspected the system
13    if it wanted?
14  A.   The paragraph says we could.
15  Q.   Did Macomb do that?
16  A.   I cannot answer that, but I did talk to Victor
17    Mercado.  He said everything is proper.
18  Q.   When did you talk to Mr. Mercado?
19  A.   Over the years, since he was the director.
20  Q.   Do you know when he left?
21  A.   Well, I believe he left when the indictments came
22    down, basically.  2000 -- end of 2010.
23  Q.   Well, wasn't Pam Turner the interim director when
24    this deal was signed?
25  A.   Yes.

Page 31

 1  Q.   So wouldn't Mercado have been gone before May 12,
 2    2009?
 3        MS. BADALAMENTI: Been gone from what,
 4    his position or the negotiations?
 5        MR. WATSON: Both.
 6        THE WITNESS: I'm not sure.
 7        BY MR. WATSON: 
 8  Q.   Okay.  So you're not certain when Mercado left?
 9  A.   Right.
10  Q.   You say through the years you talked to him.
11    What was the discussion about?
12  A.   About basically on the sewer collapse, about the
13    charges.
14  Q.   What did he say about the charges?  What did you
15    say about the charges?
16  A.   He said everything was fair and accurate, and I
17    didn't think they were.  Who was I to question?
18  Q.   By everything was fair and accurate, what did you
19    take that to mean?
20  A.   That Detroit was looking out for the interests of
21    Macomb County, that we weren't being overcharged.
22  Q.   For the system?
23  A.   For the repair.
24  Q.   How did the repair pertain to the purchase price?
25  A.   It was just one global settlement, you know.  I

Page 32

 1    can't tell you how exactly the 17 million
 2    pertained to.
 3  Q.   Do you know why Detroit reduced the amount 17
 4    million?
 5        MS. BADALAMENTI: Other than what's
 6    stated in the agreement?
 7        MR. WATSON: Yeah.
 8        THE WITNESS: No.  I mean --
 9        BY MR. WATSON: 
10  Q.   Did you and Mercado talk about Detroit reducing
11    the amount?
12  A.   Oh, yes.
13  Q.   What did -- you wanted, I take it, further
14    reduction?
15  A.   Yes.
16  Q.   And I would take it Mercado didn't want to
17    reduce?
18  A.   I talked to Mercado about reducing the cost of the
19    sewer collapse repair bill.  The global settlement
20    took in a lot of other issues, and that 17 million
21    doesn't specify how much money goes to which of
22    those issues.
23  Q.   Who negotiated the 17 million?  Do you know?
24  A.   On behalf of which party?
25  Q.   Well, Macomb.
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 1  A.   It would have been, you know, Mr. Misterovich and
 2    Mr. -- or a representative from Bodman.
 3  Q.   Was Hupp the main Bodman attorney?  Do you know?
 4  A.   Yes.
 5  Q.   And who was negotiating for Detroit?
 6  A.   I don't know.
 7  Q.   And you weren't the main negotiator for Macomb?
 8  A.   I didn't sit in on negotiations.
 9  Q.   Do you know if Mercado sat in on negotiations?
10  A.   I'm not sure.
11  Q.   Now, how many discussions over the years do you
12    think you had with Mercado about the cost of the
13    repairs?
14  A.   I don't know.
15  Q.   And when he -- you say he told you the costs were
16    fair and accurate?
17  A.   That's what he said.
18  Q.   And by cost, we're talking about millions of
19    dollars, I take it?
20  A.   Yes.
21  Q.   Were the statements by Mercado ever reduced to
22    writing at all?
23  A.   I'm not aware.
24  Q.   Okay.  Did you ever think that, gee, maybe I
25    better get this in writing?

Page 34

 1  A.   I thought he was a man of his word.
 2  Q.   And did he tell you this, what you're saying, on
 3    more than one occasion?
 4  A.   What was that?
 5  Q.   Did he tell you this on more than one occasion?
 6  A.   Tell me what?
 7  Q.   That the costs were fair and accurate.
 8  A.   Yes, he did.
 9  Q.   And was anyone ever there when he told you that
10    or was it just the two of you?
11  A.   Maybe Mr. Misterovich might have been there.
12  Q.   Do you know where that particular discussion took
13    place?
14  A.   No.  There's many places we've talked with
15    Mr. Mercado, so I wouldn't remember which.
16  Q.   Do you know approximately when that discussion
17    when Misterovich was there took place?
18  A.   Before 2010.
19  Q.   Was it before this settlement agreement?  Do you
20    know?
21  A.   Yeah.  Yes.
22  Q.   You weren't shy about asking Detroit for
23    documents or information if you felt you needed
24    it, were you?
25  A.   That's up to my attorneys.
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 1        MARKED FOR IDENTIFICATION: 
 2        DEPOSITION EXHIBIT 3
 3        11:00 a.m.
 4        BY MR. WATSON: 
 5  Q.   Let me hand you what's been marked Exhibit No. 3,
 6    Mr. Marrocco.  My question is:  Have you seen the
 7    document attached to this fax before?
 8  A.   Have I seen this before?
 9  Q.   Yes.
10  A.   I don't remember, but I see it now.
11  Q.   Okay.  Does that appear to be your signature on
12    the document?
13  A.   Yes, it does.
14  Q.   And the fax, the first page, seems to be dated
15    11/17/04.
16  A.   Um-hmm.
17  Q.   And it faxes to Victor Mercado a two-page letter
18    from you dated November 16, 2004; is that
19    correct?
20  A.   Yes.
21  Q.   And through the letter you request 15 categories
22    of documents relating to the 15 Mile Road
23    interceptor, correct?
24  A.   Yes.
25  Q.   Do you know if these documents were furnished?
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 1    Did you receive the documents?
 2  A.   I have no idea.
 3  Q.   Over the years is it accurate to say that when
 4    Macomb requested documents from Detroit, Detroit
 5    would generally get Macomb the documents?
 6  A.   I have no idea.
 7  Q.   You had a relationship with Mr. Mercado, did you
 8    not, that if anyone who reported to you said we
 9    need certain information from Detroit, we're
10    having a rough time getting it, you could pick up
11    the phone and call Mercado directly --
12  A.   Yes.
13  Q.   -- for the information?
14  A.   Yes.
15  Q.   Was he generally accommodating to you, if you
16    asked him for something?
17  A.   I'm sure he was.
18  Q.   Do you recall anything you asked for in
19    connection with the settlement agreement or the
20    acquisition agreement?  Any information you
21    wanted prior to entering into those agreements
22    that wasn't supplied by Detroit?
23  A.   You have to ask my attorneys that, if they got the
24    information they needed.
25  Q.   You can't recall anything --
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 1  A.   No.
 2  Q.   -- you asked for that wasn't supplied?
 3  A.   No.
 4  Q.   I want to go back to the settlement agreement,
 5    the Letter of Intent, which starts at page 8451.
 6    And go to page 8453.
 7  A.   Okay.
 8  Q.   Paragraph 6, Conditions reads in part, "The
 9    parties' obligations to consummate the
10    transaction would be subject to the satisfaction
11    of each of the following conditions at or prior
12    to closing, any of which may be waived in whole
13    or in part by the parties to the extent permitted
14    by applicable law."  Is that what it says?
15  A.   Yes.
16  Q.   And then looking at the next page -- I'm looking
17    at iv.  One of the conditions appears to be -- it
18    reads "The satisfactory completion in the
19    transferee's sole discretion of the transferee's
20    due diligence investigations of the property,
21    including, without limitation, with respect to
22    all operational, financial, environmental
23    engineering, legal and accounting matters."  Do
24    you see that language?
25  A.   Which item number would that be?
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 1  Q.   That was iv.
 2  A.   Yes, I see it.
 3  Q.   Was it your understanding that Macomb, prior to
 4    signing the deal, was entitled to satisfy itself
 5    that all operational, financial, environmental,
 6    engineering, legal and accounting matters were in
 7    order -- were in accord with what it wanted in
 8    regard to the deal?
 9  A.   So your question --
10  Q.   Let me rephrase it.  Could you satisfy yourself
11    with regard to all these matters, get all the
12    information you wanted?  You were entitled to
13    satisfy yourself in regard to all this before you
14    signed the deal, weren't you?
15  A.   Yes, we were entitled to it.
16  Q.   And you didn't -- if you had any questions about
17    any of these things, you didn't have to sign the
18    deal?
19  A.   Well, had we known the information on the 15 Mile
20    Road sewer collapse was inaccurate and was faulty,
21    we probably would have raised an objection, but we
22    take it that what they gave to us was true and
23    accurate and fair.
24  Q.   What information did they give to you wasn't true
25    and accurate and fair?
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 1  A.   That the sewer collapse cost $55 million to
 2    repair.
 3  Q.   And you don't think it cost that much?
 4  A.   That's correct.
 5  Q.   What do you base that on, your conclusion it
 6    didn't cost that much?
 7  A.   I had an engineer give me an estimate what they
 8    thought it would cost to do that job.
 9  Q.   Who was the engineer?
10  A.   Anderson, Eckstein & Westrick.
11  Q.   What did they think it would cost to do the job?
12  A.   They said approximately $28 million.
13  Q.   And did they speak to anyone at Detroit before
14    arriving at their estimate?
15  A.   I can't answer that.  I don't know.
16  Q.   Do you know whether or not they were aware that
17    various unforeseen difficulties were encountered
18    in repairing the system?
19  A.   Well, they were not aware that someone was getting
20    paid for doing no work.
21  Q.   Well, we could get into that, but let's --
22  A.   That was brought out in federal court, and it's a
23    fact.
24  Q.   Were they aware that unforeseen difficulties were
25    encountered in effecting the repairs?  Do you
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 1    know?
 2  A.   No, they didn't -- they just -- as an engineer,
 3    they did an estimate of what it would cost to do
 4    the job --
 5  Q.   And --
 6  A.   -- if it was competitively bid out.
 7  Q.   And you said that people were paid for not doing
 8    work?
 9  A.   Well, that's what they said in federal court.
10  Q.   Was that in regard to the interceptor collapse
11    repairs or was that in regard to other contracts?
12  A.   The interceptor collapse repair.
13  Q.   And the interceptor collapse repairs were part of
14    contract, I believe, CS-1368.  Are you aware of
15    that?
16  A.   I have no idea the numbers.
17  Q.   Do you have any other reason to believe that
18    folks were paid or contractors were paid for work
19    that wasn't done other than the federal court
20    information?
21  A.   I think that's pretty strong evidence.
22  Q.   So the answer to my question is, yes, that's all
23    the information you got on this?
24  A.   No, I have my engineer's estimate.
25  Q.   So you have two things, engineer's estimate and
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 1    the federal court?
 2  A.   Yes.
 3  Q.   Anything else?
 4  A.   You know, I could say, just using my own
 5    reasoning, but I'm not going to say that.  There
 6    was an engineer that was qualified who's done many
 7    projects, and they understand the cost.
 8  Q.   When did you retain this engineer?
 9  A.   I approached them right -- basically after the
10    indictment came out, so that had to be in the
11    beginning of '11, maybe -- 2011.
12  Q.   What did you ask them to do?
13  A.   I just asked him -- I got a copy of the work that
14    had been done and I asked him what his estimate to
15    do this job would cost.
16  Q.   Where did you find this engineer?
17  A.   He's an engineer that this office has used before.
18  Q.   How many times have you used them?
19  A.   Too numerous.  I can't even give you a number.
20  Q.   Is he local to Macomb County or local to
21    Michigan?  Where is he located?
22  A.   Local to Michigan.  He used to be down in Florida
23    also.
24  Q.   How do you know the guy?
25  A.   Just through his professional credentials and he's
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 1    done work here.  He's represented private business
 2    people who have submitted prints and drawings here
 3    for approval.
 4  Q.   Did you have any dealings with him prior to your
 5    employment with Macomb County?
 6  A.   Yes.
 7  Q.   And what dealings were those?
 8  A.   We hired that company -- my father did, back in,
 9    I'm going to say, late -- early or mid-70s.
10  Q.   To do what?
11  A.   To do engineering for a subdivision.  But let me
12    just expound.  That was before -- that was when
13    Anderson, Eckstein & Westrick were principals at
14    the company.  At this point in 2011, they were all
15    gone and the people who own the company are not
16    the same principals.
17  Q.   Who's the key guy you use now?
18  A.   I think Roy Rose is their president.
19  Q.   Do you know what information this person utilized
20    in arriving at his opinion?
21  A.   I think just his credentials and experience, being
22    a professional engineer.
23  Q.   Did Macomb supply him with any information?
24  A.   I might have just gave him maybe some information
25    that Detroit gave me possibly, how much sewer was
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 1    being replaced and --
 2  Q.   So the information you gave him were documents
 3    from Detroit?
 4  A.   I believe so.  I'm not quite sure anymore.
 5        MS. BADALAMENTI: Is this a good time
 6    to take a break?
 7        MR. WATSON: Yeah, it is.
 8        (Off the record at 11:14 a.m.)
 9        (Back on the record at 11:26 a.m.)
10        MARKED FOR IDENTIFICATION: 
11        DEPOSITION EXHIBIT 4
12        11:26 a.m.
13        BY MR. WATSON: 
14  Q.   Mr. Marrocco, you've been handed what's been
15    marked Exhibit 4, which is the debtor's witness
16    list for the July 17, 2014 hearing.  I give you
17    that because in our witness list we listed as No.
18    5 and No. 6 30(b)(6) corporate representatives, 5
19    to testify on various counts of the complaint,
20    and 6 to testify in regard to the acquisition
21    agreement.  And this question is probably for
22    your counsel and you.  Are you being designated
23    as the 30(b)(6) representative for either of
24    those two areas?
25  A.   I have no idea.

Page 44

 1        MS. BADALAMENTI: Good answer.
 2        MR. WATSON: Is there going to be a
 3    30(b)(6) rep, though?  If it's he, I need to know
 4    that now so I can --
 5        MS. BADALAMENTI: We've had those
 6    discussions with you.  We've designated our
 7    30(b)(6) representative.  I think we told you for
 8    6 it would be Greg Hupp and for 5 it would be
 9    either Greg Hupp or Mr. Misterovich.  I think for
10    5 it was Mr. Misterovich.  And you know
11    Mr. Misterovich had a very serious surgery about a
12    week ago.  And we have tried our best to get you
13    information from him.  He did come in after hours
14    despite his condition to get you documents you
15    requested, and he has been made available for
16    deposition on Monday, the 14th, despite his
17    doctor's recommendations that he doesn't do so.
18    We've more than accommodated this request.
19        BY MR. WATSON: 
20  Q.   Mr. Marrocco, we spent some time before the break
21    discussing your conversations with Mr. Mercado in
22    which he said everything was fair and accurate.
23    I want to make sure that we've gotten your full
24    recollection as to when the conversations took
25    place, what was discussed in regard to this "fair
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 1    and accurate" statement, if anything else was
 2    discussed in regard to that, who might have been
 3    present, where it took place, when.  Anything
 4    else that you recall in regard to these Mercado
 5    conversations?
 6        MS. BADALAMENTI: That's about six
 7    questions in one.  Why don't you ask him if he
 8    recalls any more information about the
 9    conversations with respect to one of those
10    parameters so that he can actually answer you.
11        BY MR. WATSON: 
12  Q.   Well, I can go through each one.  Do you recall
13    anything else about the conversations with
14    Mercado in regard to when they took place other
15    than what you've said?
16  A.   Well, if you're talking about the sewer
17    collapse --
18  Q.   The sewer collapse and you said Mr. Mercado said
19    the repair --
20  A.   That's what I mean.  You're talking about the
21    sewer collapse?  Because I had talked to
22    Mr. Mercado before the sewer collapse ever
23    happened.  Because he became director -- I don't
24    even know what year it was.
25  Q.   I'm specifically talking about your testimony

Page 46

 1    regarding Mercado's statement pertaining to the
 2    sewer collapse repairs in which you say Mercado
 3    said the repair costs were fair and accurate.
 4  A.   That's correct.
 5  Q.   So can you recall anything else about when those
 6    conversations took place?
 7  A.   Well, let's see now.  August 2004, about
 8    mid-August -- end of August is when the collapse,
 9    I believe, occurred, and I'm going to say probably
10    six weeks after that maybe I was questioning, you
11    know, why so much equipment was on the job site,
12    and then, again, in the spring of 2005.
13  Q.   Where did the August 2004 conversation take
14    place?
15  A.   I'm not sure on that, where it was, but I remember
16    2005 very accurately.  We were all on the street
17    where the collapse was, and I told him, you've got
18    all this equipment here and --
19  Q.   In spring 2005?
20  A.   Yeah.  And I said, I don't want these contractors
21    charging for this equipment that's parked here.
22  Q.   And what did he say?
23  A.   He said, no, no, they're not going to.  They're
24    not.  They don't use it, they're not going to get
25    paid.
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 1  Q.   Anything else you recall from that conversation?
 2  A.   You know, to be real specific, no, but in general,
 3    just the fact that I thought the job was taking a
 4    little bit long to get completed, and I thought it
 5    was at too high a cost, and I expected that the
 6    road would be paved, and he said, no, it's -- the
 7    road won't be paved until next spring.  Well, why
 8    not?  Well, you now, dah, dah, dah.  To them it
 9    kind of benefitted them that they dragged the job
10    on.  It's time and material -- time and material,
11    you know.  If it was competitively bid out, the
12    contractor would want to get done as soon as
13    possible to make more money.  These guys, the
14    longer they're there, the more they're going to
15    make.
16  Q.   Do you know how long the job took?
17  A.   Gee, I don't remember anymore.  From the time the
18    sewer collapse happened, oh, probably close to two
19    years, I guess.
20  Q.   For the August 2004 conversation -- I didn't ask
21    you -- was anybody else there or was it just you
22    and Mr. Mercado?
23  A.   When is this?
24  Q.   When -- the August 2004 collapse -- well, no, you
25    said the collapse occurred in August 2004.
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 1    Probably about six weeks after that you had a
 2    conversation with Mercado and pointed out you've
 3    got all this equipment on the job.  Is all that
 4    necessary?  And he told you it was?
 5  A.   Yes.
 6  Q.   Was anyone else there for that conversation?
 7  A.   Might have been people around, but I don't
 8    remember who they were.
 9  Q.   Did you discuss anything else in that
10    conversation?
11  A.   No, I think that's all Macomb County cared about,
12    that they get the sewer working and it's done at a
13    reasonably fair price.
14  Q.   How long did you think the job should have taken?
15  A.   I would say that that job should have been done
16    within a year at most.
17  Q.   Wasn't it completed within a year?
18  A.   No, it wasn't.  We were getting bills in '06.
19    That's two years out.
20  Q.   Weren't there amendments to the contract that
21    didn't have anything to do with the sewer repair,
22    thought?
23        MS. BADALAMENTI: I'm going to object
24    to foundation.
25        BY MR. WATSON: 
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 1  Q.   If you know.
 2  A.   I don't know.
 3  Q.   Any other conversations with Mercado in which he
 4    made representations that the repair costs were
 5    fair and accurate or something to that effect?
 6  A.   I'm sure there were along the way.
 7  Q.   Can you recall the nature of those?
 8  A.   It's a long time ago.  I have a lot of other
 9    things that this office does that I can't remember
10    just that incident.
11  Q.   Did you have such conversations with anyone else
12    at DWSD?
13  A.   Give me a time frame.
14  Q.   Well, any time after the collapse.  From the time
15    of the collapse to, I guess, up to the time you
16    purchased.
17  A.   Anybody else from DWSD?  I think Pam Turner was in
18    charge at that time, so --
19  Q.   You didn't have any discussions about this with
20    her?
21  A.   No.
22  Q.   What about with Latimer -- Darryl Latimer?  Ever
23    talk to that guy?
24  A.   No.
25  Q.   Do you recall that there was a major sewer
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 1    collapse way back in 1977?
 2  A.   Yes.
 3  Q.   In the same area?
 4  A.   Yes.
 5  Q.   Do you know how long that took to repair?
 6  A.   No.
 7        MARKED FOR IDENTIFICATION: 
 8        DEPOSITION EXHIBIT 5
 9        11:35 a.m.
10        BY MR. WATSON: 
11  Q.   Mr. Marrocco, I'll hand you what's been marked as
12    Exhibit 5.  And at the top it's entitled
13    Acquisition Agreement; is that correct?
14  A.   Yes.
15  Q.   Are you familiar with this document?
16  A.   Not really.
17  Q.   Will you go to the last page.  At the bottom it's
18    25 of 25.
19  A.   Yes.
20  Q.   It appears to be signed by Darryl Latimer and
21    William Misterovich.  Do you see that?
22  A.   Yes.
23  Q.   And Misterovich is your chief deputy?
24  A.   Yes.
25  Q.   Did he have authority to sign this document?
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 1  A.   I would say he did.
 2  Q.   Going to the first page, it indicates the
 3    acquisition agreement is made the 2nd day of
 4    September 2010.
 5  A.   Um-hmm.  Yes.
 6  Q.   Do you recall that being the approximate period
 7    when the sale of the Macomb Interceptor system
 8    from Detroit to Macomb was effected?
 9  A.   As to the other document we were looking at
10    before?
11  Q.   Well, no, just -- was the sale completed on or
12    about September 2nd, 2010, if you recall?
13  A.   Just what this document says.  And my chief deputy
14    signed this.  I guess that's what it is.  I can't
15    say other than that.
16  Q.   All right.  Looking at the second page, it has a
17    paragraph 1.5, "'Macomb's County's Knowledge'
18    shall mean the actual knowledge of the Macomb
19    County Public Works Commissioner."  That was you
20    at the time, right?
21  A.   Yes.
22  Q.   And legal counsel, and you told me about
23    Misterovich and Bodman --
24  A.   Yes.
25  Q.   -- attorneys being legal counsel.  It says "legal
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 1    counsel assigned."  That would probably be
 2    Misterovich.  "Or retained," that would be Bodman
 3    folks, right?
 4  A.   Okay.
 5  Q.   Then I'm looking at paragraph 1.10.  It says
 6    "'Detroit's knowledge' shall mean the knowledge
 7    of its director."  Do you know who the director
 8    was September 2nd, 2010?
 9  A.   I think you said it was Pam Turner at that time?
10  Q.   2009 it was Turner.  I'm thinking 2010 she had
11    gone and Latimer was serving as interim, but --
12  A.   I had never heard of Darryl Latimer ever being the
13    director.
14  Q.   Okay.
15  A.   So I think it had to be Pam Turner.
16  Q.   Okay.  All right.  So your understanding is that
17    would be Turner.  "...its assistant corporate
18    counsel assigned to DWSD matters," do you know
19    who that was?
20  A.   I have no idea.
21  Q.   "...its assistant chief of engineering," do you
22    know who that was?
23  A.   I have no idea.
24  Q.   Do you know Shukla -- Ramesh Shukla?
25  A.   Yeah, I know who Shukla is.
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 1  Q.   Have you had dealings with him over the years?
 2    Brief dealings, maybe?
 3  A.   Minor dealings.
 4  Q.   Any problem with Shukla at all?
 5  A.   No, a very nice man.
 6  Q.   You haven't seen or heard anything that leads to
 7    you believe he was dishonest or would commit
 8    fraudulent acts or anything like that, have you?
 9  A.   No, I don't know him well enough.
10  Q.   Okay.  Then 1.13 says "'Global Settlement
11    Agreement' means the settlement agreement between
12    Detroit and Macomb, Oakland and Wayne counties
13    executed by the parties to that agreement" -- I'm
14    skipping some language -- "May 12, 2009."  That's
15    the agreement we just covered, isn't it, the one
16    entitled Settlement Agreement?
17  A.   I believe so.
18  Q.   Okay.  Turning to page 6 of 25, I'm looking at
19    2.5.  It says "Macomb System."  Did you read this
20    document, by the way?  Have you ever really --
21  A.   This document?
22  Q.   Have you ever read this thing?
23  A.   No.  Mr. Misterovich signed it.
24  Q.   Did you authorize him to sign it or did he say it
25    seems okay and -- or the attorney said it's okay?
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 1  A.   I would have no idea.  It's a long time ago.
 2  Q.   All right.  All right.  Was it your understanding
 3    that the system was sold as is?
 4  A.   Yes.
 5  Q.   Okay.  I'm turning to page 11 of 25.  It talks
 6    about litigation.  Were you aware of any
 7    litigation impacting the system?
 8  A.   Which one?  Which number?
 9  Q.   3.7.
10  A.   Okay.  Was I aware of what?
11  Q.   Any litigation that could impact the system.
12        MS. BADALAMENTI: It's an ambiguous
13    term.  What is the term "litigation" being defined
14    as here?  It calls for a legal conclusion, unless
15    you want to specify.
16        BY MR. WATSON: 
17  Q.   Are you aware of any major litigation or any
18    litigation Detroit was involved in regarding the
19    Macomb Interceptor system?
20        MS. BADALAMENTI: Same objections.
21    It's unclear whether this paragraph includes
22    criminal, civil, claims not brought.  It's
23    unclear.
24        THE WITNESS: You're talking at that
25    time, right, September of 2010?
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 1        BY MR. WATSON: 
 2  Q.   Yeah.  Do you know of any suits, whether criminal
 3    or civil, involving that system?
 4  A.   I have no idea what Detroit does.
 5  Q.   Then 3.8 is "Disclosure of System Debt.  Do you
 6    see that?
 7  A.   Um-hmm.
 8  Q.   And then it starts off "Schedule 3.8 sets forth
 9    all system debt."  Do you see that language?
10  A.   Just a second.  Which part of that 3.8 were you
11    referring to?
12  Q.   Under paragraph 3.8 it says "Disclosure of System
13    Debt.  Schedule 3.8 sets forth all system debt."
14    And my question is:  Do you see that language?
15  A.   Yes, I see that.
16        MARKED FOR IDENTIFICATION: 
17        DEPOSITION EXHIBIT 6
18        11:43 a.m.
19        BY MR. WATSON: 
20  Q.   Okay.  Let me hand you what's been marked as
21    Marrocco Exhibit 6.  And I'll ask, are you
22    familiar with that document?  Have you seen that
23    before?
24  A.   Yes, I've seen this.
25  Q.   Is that the schedule, as far as you know, that
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 1    delineates the various debt on the system?
 2  A.   That's what it says at the top of the page, system
 3    debt.
 4  Q.   Okay.  And I'm looking at, under A, Projects
 5    Covered By Global Settlement.  Do you see that?
 6  A.   On this page you gave me?
 7  Q.   Yes.
 8  A.   Under A?
 9  Q.   Right.  A.  Projects Covered By Global
10    Settlement.
11  A.   Projects Covered By Global Settlement, okay.
12  Q.   One of the projects is CS-1368 2004 repairs,
13    correct?
14  A.   Yes.
15  Q.   And the number attributed to that is the 54
16    million plus number, right?
17  A.   Yes.  Um-hmm.
18  Q.   And that's where the dispute is primarily?
19  A.   Yes.
20  Q.   Okay.  But there are a number of other projects
21    listed, correct?
22  A.   Yes.
23  Q.   And you're not disputing these other ones, are
24    you?
25  A.   Not the lawsuit that we filed against Detroit.
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 1  Q.   Are you aware of any claims in regard to any
 2    other claims against Detroit on any of these
 3    other matters?
 4  A.   I'm not sure.
 5  Q.   Okay.  And then I'm looking down three-fourths of
 6    the way down where it says "Global Settlement."
 7    We see that 17,050,000?
 8  A.   Yes.  Um-hmm.
 9  Q.   That was a reduction on the price, right?
10  A.   On the global settlement.
11  Q.   Right.
12  A.   On everything.
13  Q.   Okay.
14  A.   But it doesn't specify how much of the 17 million
15    is applied to one particular project or the other.
16  Q.   Correct.  Right.  But the amount was reduced by
17    17 million?
18  A.   Yes, according to this.
19  Q.   And there are various other items, additions,
20    subtractions, so forth, correct?
21  A.   Correct.
22  Q.   Now, you indicated you weren't the principal
23    negotiator of all this stuff?
24  A.   Correct.
25  Q.   You had folks doing it for you, and Detroit had a
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 1    team doing it for it, correct?
 2  A.   Yes.  Um-hmm.
 3  Q.   And this was going back and forth for -- was it
 4    years that it took before you could reach this?
 5  A.   Yeah, I'm sure it did.
 6  Q.   Why do you think it took so long?
 7  A.   Because there's more than one person in a room --
 8    many minds, many people.  The mayor never was at
 9    any of them, either, and he just sent his minions
10    there to negotiate.
11  Q.   You had sophisticated counsel on each side?
12  A.   Yes.
13  Q.   And at least one high-ranking official on each
14    side?
15  A.   I can't speak for the other side.
16  Q.   Okay.  But Misterovich is a pretty high-ranking
17    official?
18  A.   On my side.
19  Q.   He's right under you, right?
20  A.   That's correct.
21  Q.   And you're the top guy in this public works area
22    in Macomb County?
23  A.   I am.
24  Q.   We were going through the acquisition agreement.
25    Let's go to page 17 of 25.
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 1  A.   Okay.
 2  Q.   Paragraph 8.9 "Resolution of all Certain
 3    Disputes," that's odd language, but that's what
 4    it says, correct?
 5  A.   Yes.
 6  Q.   It says "Macomb County and Detroit shall have
 7    executed an agreement acknowledging that all
 8    pending disputes between such parties with
 9    respect to rates and all other matters have been
10    resolved."  Do you see that?
11  A.   Yes.
12  Q.   Do you know if in conjunction with this
13    acquisition agreement such additional agreement
14    was executed?
15  A.   At the time this was?
16  Q.   Yeah.
17  A.   I have no idea if there was another agreement.
18        MARKED FOR IDENTIFICATION: 
19        DEPOSITION EXHIBIT 7
20        11:48 a.m.
21        BY MR. WATSON: 
22  Q.   Let me hand you, Mr. Marrocco, what's been
23    labeled Exhibit No. 7 --
24  A.   Um-hmm.
25  Q.   -- which says at the top "Macomb Interceptor
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 1    Acquisition Settlement and Release of Certain
 2    Rate Disputes," correct?
 3  A.   Yes.
 4  Q.   And then on the last page there appears to be the
 5    signature of Misterovich and Latimer again?
 6  A.   There appears to be.
 7  Q.   And they're the same two guys who signed the
 8    acquisition agreement, correct?
 9  A.   Yes, they are.
10  Q.   And then the first paragraph of the document
11    references a date, September 2nd, 2010, does it
12    not?
13  A.   Yes.
14  Q.   And that's the date of the acquisition agreement,
15    isn't it?
16  A.   Yes.
17  Q.   Okay.  I'm looking at -- well, first, let me ask
18    this:  Have you seen this before?
19  A.   I don't -- I don't think I have.
20  Q.   Looking at paragraph 1 on the first page --
21        MS. BADALAMENTI: Let's give him a
22    chance to review the beginning before you get to
23    paragraph 1.  He's just told you he hasn't seen
24    it.
25        BY MR. WATSON: 
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 1  Q.   Take whatever time you need.
 2  A.   Okay.  I've looked at it.  I just read the
 3    beginning page.
 4  Q.   Are you ready?
 5  A.   I'm ready.
 6  Q.   Okay.  Page 1 of 7, where it says "1.  Waiver and
 7    Release of Claims" reads "Detroit and Macomb
 8    County waive and release any claims with regard
 9    to the following matters," and then it says "a.
10    The cost of all projects and contracts shown on
11    Schedule 3.8 of the MID agreement and the
12    calculation of all credits, charges and
13    adjustments set forth in that schedule."  Do you
14    see that language?
15  A.   Um-hmm.  Yes.
16  Q.   Was that your understanding of the agreement
17    between Macomb and Detroit, that all these claims
18    would be released?
19  A.   I didn't sign this agreement.
20  Q.   So you don't know?
21  A.   Well, I can't speak on behalf of Mr. Misterovich.
22    I don't know when this -- when was this thing
23    signed, anyways?  I don't see a date.
24  Q.   Looking at page 3 of 7, it talks about waiving
25    and releasing.
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 1        MS. BADALAMENTI: Where are you?
 2        MR. WATSON: Paragraph F.
 3        BY MR. WATSON: 
 4  Q.   Let me just read the pertinent part:  "Except as
 5    provided in Section below and rights arising
 6    under this agreement, Macomb County waives and
 7    releases its claims against Detroit and Detroit
 8    waives and releases its claims against Macomb
 9    County with regard to all other known or unknown
10    claims or disputes with regard to rates charged
11    to the MCWDD as a separate user class for all
12    rate years up to and including the FY20009/10."
13    Do you see that language?
14  A.   Yes.
15  Q.   Let me ask it this way:  Does that fit with your
16    understanding of an agreement reached between
17    Macomb and Detroit?
18  A.   That's what it says.
19  Q.   I'm looking at page 6 of 7, Adjustment to Resolve
20    Disputes, paragraph 5.  And that talks about a
21    $3 million adjustment to resolve disputes, almost
22    2.2 -- well, 2.179 million applied to the OMI
23    purchase price and 870,000 to the Macomb
24    Interceptor purchase price.  That's an accurate
25    kind of summary of what that says, correct, that
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 1    paragraph?
 2  A.   That's an accurate summary?  I don't know.
 3        MS. BADALAMENTI: I mean, those are
 4    defined terms in the agreement and you're not
 5    referencing them.  You're just referencing the
 6    paragraph where they're used.
 7        THE WITNESS: I don't know if those
 8    numbers are true or not, so --
 9        BY MR. WATSON: 
10  Q.   Okay.  But let me ask it this way:  Were you
11    aware of a $3 million adjustment to the purchase
12    price in regard to the OMI agreement and in
13    regard to the Macomb Interceptor purchase price?
14  A.   I can't remember all that.
15  Q.   But it is true that Detroit at some point agreed
16    to reduce the purchase price, sort of clinch the
17    deal?  Do you recall that?
18  A.   When was this?
19        MS. BADALAMENTI: Hold on.  I'm going
20    to object to that question.  That's an overbroad
21    question and it's certainly not what's being
22    referred to in this agreement.  If you have a
23    question about a time frame that's unrelated to
24    this question, I think you need to clarify.
25        BY MR. WATSON: 
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 1  Q.   I don't think it's overbroad, but let me break it
 2    down this way:  Do you recall an OMI agreement
 3    reached between Detroit, Macomb, Oakland
 4    counties?  Yes.
 5  A.   An agreement?
 6  Q.   Yes.
 7  A.   Yes.
 8  Q.   And that agreement was reached in 2009?
 9  A.   Exact date, I don't remember.
10  Q.   Okay.  But that agreement was reached before the
11    acquisition agreement?
12        MS. BADALAMENTI: With Macomb?
13        BY MR. WATSON: 
14  Q.   Do you recall that?
15  A.   No.
16  Q.   Okay.  Do you recall that Detroit, to speed the
17    negotiations along and try to get the deal
18    concluded, agreed to reduce the purchase price on
19    both the OMI system and the Macomb Interceptor
20    system?  Do you --
21  A.   There was something --
22  Q.   -- remember that all?
23  A.   All I know, there was a $17 million global
24    settlement credit.
25  Q.   Okay.
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 1  A.   How that was broken out, I don't know.
 2  Q.   Do you recall there were other reductions in the
 3    purchase price on top of the 17 million?
 4  A.   I know there's -- and I'm not sure whether this
 5    happened before, after, whenever, but there was
 6    $7 million that Detroit received back from
 7    contractors on the job, which they've never sent
 8    to Macomb County.
 9  Q.   7 million?
10  A.   Yeah.
11  Q.   On what job?
12  A.   On the collapse -- sewer collapse.
13  Q.   That Detroit -- are you referring to the
14    settlement Detroit had with Inland?
15  A.   I believe so, yeah.
16  Q.   And your position is Macomb should have gotten
17    that money or some of that money?
18  A.   Well, we paid it.  We paid it to Inland.  Why is
19    Inland giving it to Detroit?
20  Q.   Well, didn't Inland -- Detroit pay Inland and
21    then --
22  A.   No.
23  Q.   -- the system was sold and you paid Detroit?
24  A.   Absolutely wrong.  Macomb County paid Detroit, who
25    paid Inland.  Inland refunded 7 million back to
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 1    Detroit, and that money was never sent to Macomb
 2    County.
 3  Q.   Do you know what Detroit --
 4  A.   And then you want to ask me why things aren't fair
 5    and square here, right?
 6  Q.   Do you know what claims Detroit asserted in that
 7    lawsuit against Inland?
 8  A.   I don't know.
 9  Q.   Are you familiar that eventually Macomb County
10    sued Detroit in Macomb Circuit Court?
11  A.   Yes.
12  Q.   Did you authorize that suit?
13  A.   Yes, I did.
14  Q.   Why?
15  A.   Because I believe Macomb County rate payors were
16    overcharged for the sewer collapse repair bill.
17  Q.   And have you told us in this deposition all the
18    reasons why you believe Macomb was overcharged?
19    Any other statements?  Facts?
20  A.   I have an engineer's estimate what it would cost
21    to do it.  I have statements from federal court
22    that admit to overcharging.  I think those are two
23    pretty good reasons.
24  Q.   Is there anything else you have?
25  A.   I think those are pretty good.  Some people went
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 1    to jail.  Maybe they shouldn't have gone to jail.
 2    Maybe they weren't lying, huh?
 3        MR. WATSON: Let me take a short break
 4    and we'll come back.
 5        (Off the record at 11:59 a.m.)
 6        MARKED FOR IDENTIFICATION: 
 7        DEPOSITION EXHIBIT 8
 8        12:12 a.m.
 9        (Back on the record at 12:12 p.m.)
10        BY MR. WATSON: 
11  Q.   Mr. Marrocco, you've been handed what's been
12    marked as Exhibit 8 --
13  A.   Yes.
14  Q.   -- which appears to be the Summons and Complaint
15    filed by Macomb Interceptor Drainage District
16    against City of Detroit in Macomb Circuit Court,
17    correct?
18  A.   Yes.
19  Q.   Did you see this Complaint prior to the time it
20    was filed?
21  A.   I'm sure I did, but I can't be --
22  Q.   And you did authorize this suit?
23  A.   Yes, I did.
24  Q.   Going to page 3, under General and Factual
25    Background, it reads "The primary cause of this
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 1    action is a breach of contract/fraudulent
 2    inducement to contract by Detroit relating to the
 3    sale of assets, including, but not limited to,
 4    the Macomb Interceptor System."  Do you see that
 5    language?
 6  A.   Yes, I do.
 7  Q.   Is that your understanding, that that's the
 8    primary claim, is breach of contract/fraudulent
 9    inducement?
10  A.   That's what my attorney put there.  I guess it's
11    legalese.
12  Q.   Now, with the fraud claim, is it your
13    understanding that Macomb takes the position that
14    Detroit, prior to the sale, should have disclosed
15    certain information that it had?
16  A.   Yes.
17  Q.   So it's the actions of Detroit before the sale
18    that you're focused on?
19  A.   Yes.
20  Q.   In looking at paragraph -- look at paragraph 14.
21  A.   Um-hmm.
22  Q.   It talks about the superseding indictment in
23    Ferguson and Inland Waters entering into side
24    agreements.  Do you see that paragraph?
25  A.   I see 14, yes.
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 1  Q.   Did you ever meet Bobby Ferguson?
 2  A.   Never.
 3  Q.   Has he ever done any work for Macomb County?
 4  A.   Not to my knowledge.
 5  Q.   Have you ever testified before the grand jury?
 6  A.   Never.
 7  Q.   Do you know if any Macomb County employees were
 8    interviewed in regard to the grand jury
 9    investigation, interviewed by the FBI or
10    testified before the grand jury?
11  A.   Regarding what?
12  Q.   The 15 Mile Road sewer collapse.
13  A.   So regarding that again, what's the question?
14  Q.   Any Macomb County employees or attorneys testify
15    before the grand jury or get interviewed by the
16    FBI in regard to the matter?
17  A.   No, I'm not aware of anybody.
18  Q.   Do you have any personal knowledge of the
19    dealings between Inland and Ferguson?
20  A.   Only what I read.
21  Q.   Have you ever done business -- Macomb done
22    business with Inland?
23  A.   Just recently.
24  Q.   When did you do business with Inland?
25  A.   It was in conjunction with Oakland County under
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 1    the OMID drain district we formed with them, and
 2    they were awarded a contract this past year to do
 3    some repair work on the interceptor.
 4  Q.   Okay.  Looking at paragraph 16, it talks about
 5    "in or about the spring of 2003, the DWSD and
 6    Inland agreed to set fixed unit prices for
 7    subcontractor work on CS-1368."  Do you see that?
 8  A.   Yes.
 9  Q.   That's something you don't have any personal
10    knowledge of, I take it?
11  A.   I have no idea what CS-1368 is.
12  Q.   Okay.  As far as the various factual allegations,
13    what D'Agostini did and Ferguson did and Inland
14    did and Detroit did, is it fair to say you don't
15    have personal knowledge of any of that stuff?
16  A.   Only what I read.
17  Q.   Okay.  Did you consider the 15 Mile Road sewer
18    collapse an emergency?
19  A.   The only emergency was to restore the flow of the
20    sewage.
21  Q.   Do you know how long it took to restore that
22    flow?
23  A.   Exactly, I can't tell you, but it was a short
24    period of time.  I think it was Mersino -- the
25    contractor went out there and put a bypass line in
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 1    so the sewage could flow.  At that point, the
 2    emergency was over.
 3  Q.   Do you know whether or not the bypass was
 4    something that was unstable and had to be
 5    monitored constantly?
 6  A.   Of course it would have to be.  It's a temporary
 7    fix.
 8  Q.   Do you know whether or not the sinkhole was
 9    expanding?
10  A.   I have no idea if it were or not.
11  Q.   Did you consider it to be an emergency -- let me
12    rephrase it.
13        Did you believe that DWSD had to take
14    actions to prevent houses from falling into the
15    sinkhole immediately?
16  A.   So start your question again.
17  Q.   Okay.  I'm trying to find out what was and was
18    not an emergency.  Was it an emergency to prevent
19    homes from falling into the sinkhole?  Should
20    that action have been taken on an emergency
21    basis, in your opinion?
22  A.   Of course, if homes would have fallen into the
23    sinkhole, but there's no proof of that.  The homes
24    were far enough away from the sinkhole.
25  Q.   In regard to air pollution or water or polluting
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 1    the water or backing up in basements, should
 2    actions have been taken to address those
 3    situations on an emergency basis?
 4  A.   There was none of that.
 5  Q.   Could that have happened if the repairs weren't
 6    effected quickly enough, though?
 7  A.   No, they had the emergency bypass and that was the
 8    main concern.  Road was down.  Road got
 9    barricaded, detour down to 14 Mile or detour up to
10    16 Mile, that didn't create nothing.  Like I say,
11    once the sewage was flowing again, there was no
12    emergency.
13  Q.   Did you ever go out to the project?
14  A.   Yes, I did.
15  Q.   How many times did you go out there?
16  A.   From the day of the sinkhole until it was final,
17    opened up the road?
18  Q.   Yeah.
19  A.   Oh, my God, so many times I couldn't count, but I
20    can tell you I was there the first day it was
21    down.  I was there.
22  Q.   Was it a huge project?
23  A.   Of course it was a huge project.  I'm not saying
24    it wasn't.
25  Q.   Did Macomb have a representative assigned to
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 1    monitor the progress on that project?
 2  A.   Yes.
 3  Q.   Who was that?
 4  A.   I believe it was Tom Stockel.
 5  Q.   Are you familiar with a Mr. Penrod?  Was he there
 6    as well?
 7  A.   Don Penrod, sure, he might have been there, but I
 8    think Stockel might have been more on top of it.
 9    Penrod would have been his supervisor.
10  Q.   What were they supposed to be doing out there,
11    drinking coffee?
12  A.   Just keeping an eye on the project, I guess, make
13    sure it was moving along.  I'm not sure.  You kind
14    of do that.  City of Sterling Heights had someone
15    there, too, an inspector, so --
16  Q.   Did you expect them to look at documents to the
17    extent there are contracts with contractors to
18    fix things?  Was part of their job to look at
19    those agreements?
20  A.   It was the City of Detroit's project.  We had no
21    say in what went on over there.
22  Q.   Could they, to your knowledge, ask to see
23    anything they wanted to see?
24  A.   Could they ask?
25  Q.   Yeah.
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 1  A.   I don't know.  But, again, the City of Detroit.
 2  Q.   Are you aware of Detroit ever denying any Macomb
 3    request as far as inspecting areas, viewing
 4    documents, attending meetings?
 5  A.   I'm not aware of that.  No one ever made mention
 6    to me about it.  It could have happened, but I'm
 7    not sure.
 8  Q.   Were the Macomb and Sterling Heights
 9    representatives allowed to go to the daily
10    meetings?
11  A.   I have no idea.
12  Q.   Did you ever go to any of the daily meetings?
13  A.   No, I never went to a daily meeting.
14  Q.   When you were out there, was Mercado out there a
15    lot as well?
16  A.   On occasion.  I seen him a couple times.
17  Q.   Was Shukla the top guy on the scene day to day?
18  A.   During the day there?  No, I don't think I seen
19    Shukla there.
20  Q.   I'm looking at paragraph 33.  Just to confirm,
21    the last sentence reads "In return for these
22    unlawful and excessive contract awards, profits,
23    fees, expenses, and costs, the contractors and
24    subcontractors made unlawful payments and/or
25    provided unlawful gratuities to Kilpatrick,
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 1    Ferguson and Miller."  And you based that on the
 2    indictment?
 3        MS. BADALAMENTI: The paragraph
 4    expressly bases it on the indictment.
 5        BY MR. WATSON: 
 6  Q.   Do you have any additional knowledge in that
 7    regard?  Anything outside of the indictment?
 8  A.   Myself?
 9  Q.   Yeah.
10  A.   No.
11  Q.   And then paragraph 35 starts off "The scheme
12    resulted in excessive overcharges on the
13    project."  Do you see that?
14  A.   Yes.
15  Q.   And are you basing that on the indictment as
16    well?
17  A.   Not just the indictment.  I'm also basing that on
18    the engineer's estimate that we had prepared.
19  Q.   Anything else?
20  A.   I think that's sufficient.
21  Q.   Anything else, though, whether or not it's
22    sufficient?  Is that all you can recall as we sit
23    here today?
24  A.   I had our engineer do an estimate, and I've also
25    seen what the indictment says.  Is there anything
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 1    else?  I mean, how else would you know?  There was
 2    an admission in court.  They admitted in court
 3    what they did.
 4  Q.   Looking at paragraph 40, it starts off "The
 5    grossly inflated project total became the
 6    plaintiff's direct responsibility for order of
 7    Judge Feikens dated December 18, 2008."  Do you
 8    see that?
 9  A.   Yes.
10  Q.   Do you understand what that means?  I'm not
11    sure -- I'm not familiar with Judge Feikens'
12    order, December 18, 2008.  Are you familiar with
13    that at all?
14  A.   No.  I don't remember what he ordered on that
15    date.
16  Q.   And the -- pursuant to the settlement agreement
17    or really the acquisition agreement, Macomb was
18    obligated to pay Detroit, wasn't it, once you
19    signed that acquisition agreement?
20  A.   Okay.  Now I understand what this December 18th
21    might be.  That may be when we -- I don't know --
22    sued Detroit over -- we went to Feikens and said,
23    hey, this is not Macomb County's bill to pay in
24    total.  It should be part of the system.  And
25    Feikens ruled against us and said no, Macomb has
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 1    to pay the total of the sewer collapse.
 2  Q.   Oh, okay.  Thank you.  That's what that's about.
 3        Okay.  Paragraph 41 says "At the time
 4    of this ruling, the scheme and its production of
 5    grossly inflated overcharges was concealed from
 6    Judge Feikens and MIDDD."  Do you see that
 7    language?
 8  A.   Yes.
 9  Q.   And we've already talked about why you believe it
10    was concealed, what you base the conclusion of
11    fraud and concealment on, haven't we?  The
12    Mercado conversations?  What I'm trying to say,
13    is there anything else you base this allegation
14    on other than what we've already covered in your
15    deposition?
16  A.   Which allegation?
17  Q.   The allegation that the scheme and its production
18    of grossly inflated overcharges was concealed
19    from Judge Feikens and MIDDD.
20  A.   Yes.
21  Q.   And is there anything else you base that on other
22    than what you've testified to today?
23  A.   No.  That's it, I think.
24  Q.   Okay.
25  A.   Do you want me to make up something for you?
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 1  Q.   No, I absolutely don't.
 2        I take it you disagree with Judge
 3    Cleland's deposition that the tort claims belong
 4    to Detroit?
 5  A.   Of course, anything that's ruled against us, I'm
 6    against.  If it was in my favor, I'd like it.
 7  Q.   In regard to the Ferguson indictment, you
 8    mentioned a few times what you read in the paper,
 9    indictment, Ferguson, Miller, Mercado,
10    Kilpatrick.  Weren't the articles in the paper
11    primarily focused on favoritism shown to Ferguson
12    by Kilpatrick?
13  A.   Is that what they focused on?
14  Q.   Yeah.
15        MS. BADALAMENTI: What time frame are
16    you referring to?
17        BY MR. WATSON: 
18  Q.   I'm referring to 2010 -- December 2010 and years
19    thereafter when they talked about the
20    indictments.  Weren't they primarily focused on
21    Ferguson being unfairly favored in getting all
22    these contracts and --
23        MS. BADALAMENTI: I'm going to object
24    to foundation.  He doesn't know what articles
25    you're talking about.  It's an overbroad and
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 1    objectionable question, but you can go ahead.
 2        BY MR. WATSON: 
 3  Q.   The articles you read, what were they focused on?
 4  A.   What were they focused on?
 5  Q.   Yeah.  You said you read articles about the
 6    indictment.
 7  A.   They were focused on criminal enterprise that they
 8    had going on, and how they overcharged for the
 9    sewer collapse.
10  Q.   So you've seen articles about overcharging for
11    the sewer collapse?
12  A.   Um-hmm.
13  Q.   Do you recall what publication these articles
14    were in?
15  A.   Local papers.
16  Q.   Macomb or --
17  A.   Daily.
18  Q.   -- Detroit?
19  A.   Detroit.  I think I also read some of the
20    transcripts.
21  Q.   Trial transcript?
22  A.   Yes.
23  Q.   Did you ever see anything about favoritism in any
24    of the articles?
25  A.   Criminal activity, I did.
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 1  Q.   Don't recall favoritism?
 2  A.   No, I don't.  There's a lot of words in the
 3    English language to specify one or the other.  I
 4    don't know, but --
 5  Q.   Look at paragraph 83.  It reads "Defendant
 6    knowingly and intentionally made
 7    misrepresentations leading up to and in the
 8    Macomb acquisition agreement."  Do you see that
 9    language?
10  A.   Not yet.  Paragraph 83?
11  Q.   Yeah.
12  A.   Okay.  I'm on it now.
13  Q.   And by defendant, defendant is?
14  A.   Detroit?
15  Q.   Detroit.  The individuals you're aware of -- or
16    individual who made these misrepresentations is
17    Mercado?  Is that to you personally are aware of?
18        MS. BADALAMENTI: I'm going to object.
19    It calls for a legal conclusion, Mr. Marrocco
20    didn't draft this document.  He doesn't know what
21    the paragraph is referring to.  He couldn't
22    possibly answer that question.  But you can go
23    ahead.  Do the best you can.
24        BY MR. WATSON: 
25  Q.   Well, who from your personal knowledge, not what
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 1    you read in the papers or -- just what you know,
 2    who made the misrepresentations?  Anyone other
 3    than Mercado and the misrepresentations that have
 4    been fully discussed?
 5  A.   As far as the purchase price for the system?  Is
 6    that what you're talking about?
 7  Q.   Yeah, the purchase --
 8  A.   I don't think there was a full disclosure, whether
 9    it's Mercado or the legal department of Detroit.
10  Q.   Did you speak to anyone in the legal department?
11  A.   No.  There's so many people.  I ain't going to set
12    there and speak to everybody.  You just expect in
13    a business relationship, you bring forward
14    everything you have, all the information you have.
15  Q.   The one you personally spoke to was Mercado?
16  A.   Yes.
17  Q.   And we fully covered those conversations, haven't
18    we?
19  A.   Yes.  I spoke to him more than the occasions we
20    talked about.  We talked -- he came to my office
21    one day and I spoke to him in my office.
22  Q.   We haven't talked about that one, have we?
23  A.   No.
24  Q.   What was discussed?
25  A.   I told you about on the project site.  I said a
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 1    few times over there, but also the time he came to
 2    my office.
 3  Q.   What was discussed then?
 4  A.   Well, that he was going to give credit back or
 5    something on jobs.
 6  Q.   Anything else you recall?
 7  A.   No.  That was the main -- main point of it, but
 8    then that never materialized, so --
 9  Q.   Any other time you talked to him where he made
10    some type of misrepresentation?
11  A.   Yeah, in his office down in Detroit.  I talked to
12    him in his office.
13  Q.   What did he say then?
14  A.   Basically the same thing all the time, we'll make
15    adjustments, we'll make adjustments, or
16    everything's fair.  If there's anything wrong,
17    we'll give you an adjustment back, this and that.
18  Q.   Is Macomb County willing to give the system back
19    to Detroit if Detroit refunds the purchase price?
20    Do you want to rescind this whole deal?
21        MS. BADALAMENTI: I'm going to object
22    again.  You're talking about something that's been
23    pled, a legal term of recision as a remedy, and
24    he's not a lawyer.  He's not in a position to
25    answer that question.  But you can go ahead, to
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 1    the best you're able.
 2        BY MR. WATSON: 
 3  Q.   Do you want to rescind the deal?
 4  A.   If I can get a cheaper price than the $90 million,
 5    I guess I would.  I think, you know, there's more
 6    evidence out there now.
 7  Q.   While the project was going on and Macomb had at
 8    least one representative on the project, are you
 9    aware of any complaint Macomb ever registered
10    about the project and the cost other than the
11    testimony you've given?
12  A.   Anybody we had out on the job --
13  Q.   Yeah.
14  A.   -- was not there -- was not there to contain cost.
15  Q.   Did they ever complain about the costs, to your
16    knowledge?
17  A.   They would not -- that was -- they're not
18    experienced in that, and that was not their job.
19  Q.   Do you know of anyone complaining about the costs
20    other than what you testified to when you
21    complained to Mercado?
22  A.   Oh, I think I'm the person who should complain
23    about the cost.
24  Q.   Are you aware of anyone else complaining?
25  A.   I don't think I should have to be aware.
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 1  Q.   Well, whether or not you --
 2  A.   The buck stops here.  I made the decision.  And
 3    they overcharged.
 4  Q.   Okay.  Did Misterovich ever complain, to your
 5    knowledge?
 6  A.   Misterovich is an attorney.
 7  Q.   What does that mean?
 8  A.   He's not a contractor.  He's not in the
 9    construction industry.
10  Q.   Can you answer my question?  Other than what
11    you've testified to, are you aware of any other
12    complaints about the costs?
13  A.   You know, I probably had rumblings.  If you want
14    me to specify the name of a person, I can't do
15    that, but just there were rumblings.  There were
16    rumblings.
17        MR. WATSON: All right.  That's all
18    I've got.
19        EXAMINATION
20        BY MS. BADALAMENTI: 
21  Q.   I just have a couple of questions.
22        Commissioner, if you had known about
23    these overcharges, would Macomb have entered into
24    the acquisition agreement on these terms?
25  A.   Absolutely not.  We would have wanted more than
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 1    that 17 million -- 17 million?  We would have
 2    asked for more than $17 million credit.
 3  Q.   If the -- if you had known that there was an
 4    ongoing criminal investigation by the FBI that
 5    preceded the acquisition agreement, that had that
 6    information been disclosed to you by Detroit
 7    prior to September 2nd, 2010, would you have
 8    entered into the acquisition agreement?
 9  A.   No.  That's for sure not.
10        MS. BADALAMENTI: No further questions.
11        MR. WATSON: Nothing further.
12        (The deposition was concluded at 12:37 p.m.
13    Signature of the witness was not requested by
14    counsel for the respective parties hereto.)
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1                    CERTIFICATE OF NOTARY
   
 2  STATE OF MICHIGAN    )
   
 3                       ) SS
   
 4  COUNTY OF MACOMB     )
   
 5 
   
 6                  I, MELINDA S. MOORE, certify that this
   
 7       deposition was taken before me on the date
   
 8       hereinbefore set forth; that the foregoing
   
 9       questions and answers were recorded by me
   
10       stenographically and reduced to computer
   
11       transcription; that this is a true, full and
   
12       correct transcript of my stenographic notes so
   
13       taken; and that I am not related to, nor of
   
14       counsel to, either party nor interested in the
   
15       event of this cause.
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22                       MELINDA S. MOORE, CSR-2258
   
23                       Notary Public,
   
24                       Macomb County, Michigan
   
25         My Commission expires:  September 6, 2016

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(22) Pages 85 - 86
13-53846-swr    Doc 7885-18    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 23 of

 23



In The Matter Of:
In re: City of Detroit, Michigan

Lyle E. Winn, PE

July 10, 2014

Original File WINN_PE_LYLE E.txt

Min-U-Script® with Word Index

13-53846-swr    Doc 7885-19    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 1 of 65



In re: City of Detroit, Michigan Lyle E. Winn, PE
July 10, 2014

Page 1

 1               UNITED STATES BANKRUPTCY COURT
   
 2                 EASTERN DISTRICT OF MICHIGAN
   
 3                      SOUTHERN DIVISION
   
 4 
   
 5  __________________________
   
 6  In re:                    )    Case No. 13-53845
   
 7  CITY OF DETROIT, MICHIGAN )
   
 8                           )    Chapter 9
   
 9             Debtor        )
   
10  __________________________)    Hon. Steven W. Rhodes
   
11 
   
12 
   
13       The Deposition of LYLE E. WINN, PE,
   
14       Taken at 51301 Schoenherr Road,
   
15       Shelby Township, Michigan,
   
16       Commencing at 2:08 p.m.,
   
17       Thursday, July 10, 2014,
   
18       Before Melinda S. Moore, CSR-2258.
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  APPEARANCES:
   
 2 
   
 3  ALBERT B. ADDIS (P31084)
   
 4  O'Reilly Rancilio PC
   
 5  12900 Hall Road
   
 6  Suite 350
   
 7  Sterling Heights, Michigan, 48313
   
 8  586.726.1000
   
 9  aaddis@orlaw.com
   
10       Appearing on behalf of the Macomb Interceptor
   
11       Drain Drainage District.
   
12 
   
13  ROBERT J. MORRIS (75864)
   
14  Kirk, Huth, Lange & Badalamenti, PLC
   
15  19500 Hall Road
   
16  Suite 100
   
17  Clinton Township, Michigan 48038
   
18  586.412.4900
   
19  rmorris@khlblaw.com
   
20       Appearing on behalf of the Macomb Interceptor
   
21       Drain Drainage District.
   
22 
   
23 
   
24 
   
25 

Page 3

 1  IRENE BRUCE HATHAWAY (P32198)
   
 2  M. MISBAH SHAHID (P73450)
   
 3  Miller Canfield Paddock & Stone, PLC
   
 4  150 W. Jefferson Avenue
   
 5  Suite 2500
   
 6  Detroit, Michigan 48226
   
 7  313.963.6420
   
 8  hathawayi@millercanfield.com
   
 9  shahid@millercanfield.com
   
10       Appearing on behalf of the City of
   
11       Detroit.
   
12 
   
13  ARTHUR H. RUEGGER
   
14  Salans FMC SNR Denton
   
15  1221 Avenue of the Americas
   
16  New York, New York 10020
   
17  212.768.6881
   
18  arthur.ruegger@dentons.com
   
19       Appearing on behalf of the
   
20       Official Committee of Retirees
   
21       of the City of Detroit.
   
22 
   
23 
   
24 
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 1  Shelby Township, Michigan
 2  Thursday, July 10, 2014
 3      2:08 p.m.
 4      LYLE E. WINN, PE,
 5  was thereupon called as a witness herein, and
 6  after having first been duly sworn to testify to
 7  the truth, the whole truth and nothing but the
 8  truth, was examined and testified as follows:
 9      EXAMINATION
10      BY MS. HATHAWAY: 
11  Q.   Mr. Winn, my name is Irene Hathaway.  I represent
12    the City of Detroit and DWSD.  I'm going to ask
13    you some questions about the issue we're here
14    about, which I know you know what it is.
15        If at any time you don't understand any
16    of any questions, if they're not perfectly clear,
17    please do not answer it but rather ask me to
18    repeat or rephrase the question.  Okay?
19  A.   Okay.
20  Q.   Have you been deposed before?
21  A.   Yes.
22  Q.   How many times?
23  A.   More than half a dozen times.
24  Q.   All right.  So you know the ground rules.  You
25    have to give verbal responses.
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 1  A.   Yes.
 2  Q.   And even though I will try to be succinct,
 3    sometimes my questions ramble on a little bit.
 4    Let me finish before you answer so that our court
 5    reporter can take down what we both say.  Fair
 6    enough?
 7  A.   Fair enough.
 8  Q.   Tell me about your educational background.
 9  A.   I have a bachelor's of science in civil
10    engineering from Michigan Tech University,
11    graduated in 1982.
12  Q.   Anything else?
13  A.   No.
14  Q.   Do you have any professional licenses?
15  A.   I am a licensed professional engineer in the State
16    of Michigan.
17  Q.   Anywhere else?
18  A.   No.
19  Q.   Any honors, awards I should be aware of?
20  A.   No.
21  Q.   Tell me about your employment background.
22  A.   I've been here with this firm, Anderson, Eckstein
23    & Westrick for 26 years; prior to that, a smaller
24    civil engineering firm in Mt. Clemens called
25    Lehner Associates, L-e-h-n-e-r.  I think that was
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 1    about two years.  Prior to that I was in Chicago
 2    with two separate firms from 1982 through '88 --
 3    '86, I believe.
 4  Q.   And what were the names of those firms?
 5  A.   Sargent & Lundy, and Chicago Bridge & Iron.
 6  Q.   Do you have any particular areas at which you
 7    limit your engineering practice?
 8  A.   Civil engineering.
 9  Q.   Do you do forensic work?
10  A.   I do not.
11  Q.   Define for me civil engineering.
12  A.   Civil engineering essentially centers around the
13    design of projects that involve the public,
14    whether it be roads, sewers, bridges, soil
15    engineering, structural engineering, along that
16    line.
17  Q.   How much work do you or your company do for
18    Macomb County?
19  A.   I don't know the exact amount of what we do for
20    them.
21  Q.   Can you give me an estimate?
22  A.   Dollar-wise, I really don't know.
23  Q.   How many projects do you currently have going for
24    either Macomb or the -- anything related to
25    Macomb sewers?

Page 8

 1  A.   I would estimate about six, I think, but I'm not
 2    involved with all of them.
 3  Q.   Which ones are you involved with?
 4  A.   This deposition is the one I am directly involved
 5    with currently.
 6  Q.   How long has this company done work for Macomb?
 7  A.   I believe it's in excess of 30 years, maybe for
 8    our entire corporate history.
 9  Q.   And what type of work have you done for Macomb?
10  A.   We have been involved with design of drainage
11    projects, low plane studies, sewer projects.  We
12    also represent developers in submitting their
13    projects to the county for approvals.
14  Q.   What type of sewer projects have you been
15    involved with for Macomb?
16  A.   Sanitary sewer and storm sewer.
17  Q.   Do you do any sewer-related work for any other
18    municipalities?
19  A.   Yes.
20  Q.   Which ones?
21  A.   I personally am working on St. Clair Shores
22    projects.
23  Q.   What are you doing for St. Clair Shores?
24  A.   They are sewer rehab projects.
25  Q.   And what do you do for St. Clair Shores in regard
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 1    to their sewer rehab project?
 2  A.   We assist them in the design of rehabilitating any
 3    failing sewers and produce specifications and bid
 4    documents to -- for them to obtain bids from
 5    contractors.
 6  Q.   Do you yourself manage any construction projects?
 7  A.   Yes.
 8  Q.   What kind of projects?
 9  A.   Sewer projects, road projects, water main
10    construction projects.
11  Q.   What sewer projects do you manage?
12  A.   Currently I don't have a sewer project that I'm
13    managing.
14  Q.   Which ones have you managed?
15  A.   Over the years I've managed dozens in various
16    communities.
17  Q.   What type of sewer projects?
18  A.   Sanitary sewer and storm sewer projects.
19  Q.   Initial build, rebuild, rehab?
20  A.   Mostly initial build.
21  Q.   Have you ever been involved with rehabilitation
22    of sewer systems?
23  A.   Yes.
24  Q.   Where?
25  A.   St. Clair Shores predominantly and some in Shelby
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 1    Township.
 2  Q.   Have you ever been involved with the design of a
 3    sewer interceptor?
 4  A.   Yes.
 5  Q.   Could you define for me what a sewer interceptor
 6    is.
 7  A.   A sewer interceptor is a major trunk line which
 8    collects all the sewage from laterals -- laterals
 9    being sewers from subdivisions -- from local
10    sources that collect into one major line.  The
11    major line is the large trunk sewer.
12  Q.   And where have you been involved with an
13    interceptor?
14  A.   In Shelby Township.
15  Q.   And tell me about that interceptor.
16  A.   They have several interceptors that carry the
17    sewage flows from the township to their outlet.  I
18    think they have three different outlets.
19  Q.   How do those interceptors compare in size to the
20    interceptor involved in this case?
21  A.   Significantly smaller.
22  Q.   Can you be more specific?
23  A.   Sizes I worked on in Shelby Township, I think the
24    largest pipe was 42 inches in diameter.
25  Q.   And here how big was the pipe?
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 1  A.   11-foot diameter.
 2  Q.   Were you actually involved in any way with the
 3    emergency repairs or the permanent repairs on the
 4    Macomb Interceptor?
 5  A.   No.
 6  Q.   Were you present at any time onsite when the
 7    repairs were being done?
 8  A.   Yes.
 9  Q.   When?
10  A.   I don't recall exactly.  It was a one-day visit
11    with Shelby Township officials to see the project
12    site and what was occurring.
13  Q.   What stage was the project in at that time?
14  A.   I believe they were still in their initial
15    emergency stage.
16  Q.   Was it before the bypass was put in?
17  A.   No, I think the bypass was either installed or
18    about -- there was a lot of pipe on the ground, if
19    I remember, so it would have been -- the bypass
20    pumping would have been close to being started if
21    not just started up.
22  Q.   When you were there, did the project infringe on
23    any homeowners' property?
24  A.   Yes.
25  Q.   How many houses?
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 1  A.   I don't know.
 2  Q.   How did it infringe?
 3  A.   I believe it was the settlement of the soils.
 4  Q.   Basically if I can use non-technical language, a
 5    sinkhole developed which threatened the safety of
 6    a number of homes?
 7  A.   A sinkhole developed, yes.
 8  Q.   It was a big sinkhole?
 9  A.   Yes, it was.
10  Q.   And it did threaten homes?
11  A.   Yes.
12  Q.   How did it threaten homes?
13  A.   The settlement of soils would weaken the -- could
14    weaken the foundation or undermine the foundation
15    if it got that close to a house.
16  Q.   Do you think that that was a real risk in this
17    case?
18  A.   Yes.
19  Q.   Why?
20  A.   With any project you don't want to damage a
21    person's property, and you need to protect it from
22    further damage if it's already occurring.
23  Q.   Was the sinkhole itself close enough to the
24    property -- the homes to make it -- that the
25    homes were in danger?
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 1  A.   When I was at the site, we weren't allowed to go
 2    that close to the actual occurrence, so I couldn't
 3    tell you how close it really was.
 4  Q.   I guess I should have said that.  If you don't
 5    know, you can saying "I don't know" and I'll move
 6    on, okay?
 7        Did the construction site have an
 8    impact on any businesses in that area when you
 9    were there?
10  A.   I don't recall.
11  Q.   Do you know from any source whether businesses
12    were impacted -- I hate to use "impact" as a
13    verb.  Let me rephrase that.
14        Do you know whether there was any
15    impact upon any businesses in that area?
16  A.   I don't know.
17  Q.   Were you familiar with another sewer collapse
18    that occurred in Macomb some years before the
19    2004 collapse?
20  A.   Yes.
21  Q.   How would you compare that collapse size-wise to
22    the 2004 collapse?
23  A.   I don't know.  I was in college at the time it
24    occurred.  I think it was also on 15 Mile Road.  I
25    never saw it.
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 1  Q.   Do you know how long it took to repair the
 2    earlier collapse?
 3  A.   No, I don't.
 4  Q.   Do you know how long it took to repair the 2004
 5    collapse?
 6  A.   I only have general parameters.  I don't know
 7    any -- I know when it started and I don't know
 8    exactly when it finished.
 9  Q.   When did it start?
10  A.   In August of '04.
11  Q.   And when do you think it ended?
12  A.   I know that the road was put into service in June
13    of '05, but there was nothing in the records I've
14    seen that pinpointed a date.
15  Q.   So what have you reviewed in regard to the
16    interceptor and the collapse?
17  A.   The documents I provided -- that we were provided
18    included some estimates from Detroit, pay
19    estimates.
20  Q.   I'm sorry, some estimates?
21  A.   Pay estimates.
22  Q.   Pay estimates of what?
23  A.   Payments to contractors, pay estimates for the
24    work.  We reviewed construction plans that were
25    prepared by NTH.  We had documents regarding
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 1    budget estimates that were prepared by Inland
 2    Water, the final estimate prepared by Inland
 3    Water, and some of the amendments that have been
 4    issued to award the work -- the construction
 5    portion of the work to Inland Water.
 6  Q.   What else?
 7  A.   There were a number of daily inspection reports
 8    from -- one set from Neyer, Tiseo -- NTH, and
 9    another set from DWSD.
10  Q.   What else?
11  A.   And there was some additional grout testing
12    reports I saw.
13  Q.   What else?
14  A.   Photos.
15  Q.   What else?
16  A.   That's all I can recall right now.
17  Q.   Do you have all of those materials with you?
18  A.   I do.
19  Q.   Did you prepare a report in this case?
20  A.   I did not prepare a written report, no.
21  Q.   Why not?
22  A.   We prepared a cost estimate is what we were asked
23    to prepare.
24  Q.   We received some materials that we couldn't open.
25    Do you know what those are?
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 1  A.   I don't.  I thought those were related to another
 2    project.
 3        MS. HATHAWAY: Counsel, do you want to
 4    put on the record what you sent and what we were
 5    supposed to --
 6        MR. MORRIS: We produced all the
 7    documents that were given to us and there was what
 8    was on a CD dated, I believe, July 7th, a
 9    duplicate that was provided on July 8th, that had
10    roughly, I believe it was, 121 PDF files of a
11    blueprint as well as what is called a Microsoft
12    Access file.  My understanding is that the
13    Microsoft Access file only works in connection
14    with an engineering software with blueprints.
15    Those files could not be converted to PDF, but you
16    were given the actual file of the data.
17        MS. HATHAWAY: Which is completely
18    useless.
19        MR. MORRIS: Which we can provide at a
20    cost because we just figured out a way to actually
21    provide those.
22        MR. SHAHID: The PDF of the blueprint
23    we haven't gotten.
24        MR. MORRIS: Yes, those were Bates
25    stamped.  I don't have the actual Bates stamp

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(4) Pages 13 - 16
13-53846-swr    Doc 7885-19    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 5 of 65



In re: City of Detroit, Michigan Lyle E. Winn, PE
July 10, 2014

Page 17

 1    numbers off the top my head.
 2        MS. HATHAWAY: When were they produced?
 3    Because as of yesterday we didn't have them.
 4        MR. MORRIS: They were produced
 5    July 8th.  That record was produced.  It was, I
 6    want to say, MIDDD documents somewhere in the
 7    29,000 range, but those documents were definitely
 8    produced.
 9        MR. SHAHID: Those are blueprints?
10        MR. MORRIS: Yes, it's like a blueprint
11    or -- I don't know what the actual technical word
12    for that is, what the actual -- the Access
13    document is a GIS.
14        THE WITNESS: Yes.
15        MR. MORRIS: It's a GIS.
16        MS. HATHAWAY: Let's go off the record.
17        (Off the record at 2:23 p.m.)
18        (Back on the record at 2:25 p.m.)
19        MS. HATHAWAY: All right.  We have
20    looked at the documents that you referenced that
21    you said were produced by AEW, which --
22        MR. SHAHID: 252 52 documents.
23        MS. HATHAWAY: 252 documents.  What are
24    they?
25        MR. MORRIS: They are the geothermal
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 1    plans, and I'm not 100 percent certain.
 2        MS. HATHAWAY: For what?
 3        MR. MORRIS: Again, I did not review
 4    these documents.  I put them on a Bates stamp and
 5    put them as part of the file.
 6        MS. HATHAWAY: Do they have anything to
 7    do with this case?
 8        MR. ADDIS: Do you know?
 9        THE WITNESS: I have no idea.
10        MR. SHAHID: Do you want to look at
11    them.  They're right here.
12        THE WITNESS: I can't tell from -- from
13    what ---
14        BY MS. HATHAWAY: 
15  Q.   Suffice that the documents that we're looking at
16    have nothing to do with your opinions.
17  A.   No.  Yes, you're correct.
18  Q.   All right.  Sorry.  Bad question.
19        MR. SHAHID: Just for the record, what
20    was just discussed is that these documents did
21    come from a CD from AEW to Ms. Badalamenti's firm.
22        THE WITNESS: Yes.
23        MR. SHAHID: Which they then provided
24    to Miller Canfield as part of their production in
25    this matter.

Page 19

 1        MR. MORRIS: That is correct.  And then
 2    the raw data version is Bates stamped MIDD 22074-
 3    1.
 4        BY MS. HATHAWAY: 
 5  Q.   Could you please retrieve the pay estimates, the
 6    construction plan from NTH, the Inland budget and
 7    amendments.  Right now we'll leave out the daily
 8    inspection reports and grout testing.  Could you
 9    get those out of your box since I understand
10    there's privileged stuff there and I won't go
11    through it.
12        What is that you just put on the table?
13  A.   Construction plans prepared by NTH.  And I forget
14    what else you asked for.
15  Q.   Basically I want the estimates that you have from
16    anybody and the budgets.  That's what I'm looking
17    for.  While you're doing that, let's mark this
18    one.
19        MARKED FOR IDENTIFICATION: 
20        DEPOSITION EXHIBIT 1
21        2:28 p.m.
22        BY MS. HATHAWAY: 
23  Q.   All right.  Tell me what Exhibit 1 is, just for
24    the record, so we're clear for the record.
25  A.   Exhibit 1 is the construction plans prepared by
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 1    Neyer & Tiseo.
 2  Q.   NTH?
 3  A.   NTH.
 4  Q.   When did you get these?
 5  A.   I don't know exactly when we got them.  They were
 6    in the file when I became involved.
 7  Q.   I guess I should back up.  When did you get
 8    involved in this case?
 9  A.   I got involved in this case in 2011.
10  Q.   How did you get involved?
11  A.   I became the custodian of the documents when the
12    person that was working left the employment of
13    this firm.
14  Q.   Forgive me.  Maybe I jumped ahead.  Why did you
15    have documents in the first place on this
16    project?
17  A.   We were requested by Mr. Marrocco's office to
18    prepare an engineer's opinion of cost relating to
19    the project that we're talking about.
20  Q.   And when were you asked to do that?
21  A.   It was, I believe, in February/March 2011.
22  Q.   That was long after the project was completed,
23    correct?
24  A.   Yes.
25  Q.   Were you asked to do anything else other than to
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 1    prepare an estimate of cost of the project?
 2  A.   No.
 3  Q.   I take it you know what the project cost was when
 4    you were looking at it, correct?
 5  A.   We discovered it during -- documents were provided
 6    by Mr. Marrocco's office, yes.
 7  Q.   Who was the person who had the documents before
 8    you did?
 9  A.   Nancy Shirkey.
10  Q.   Do you want to spell the last name for me,
11    please.
12  A.   S-h-i-r-k-e-y.
13  Q.   And Ms. Shirkey was what?
14  A.   She was an engineer with our firm.
15  Q.   And she left?
16  A.   She did.
17  Q.   Where is she now?
18  A.   I don't know.
19  Q.   How much work did she do on the project before
20    she left?
21  A.   She did all the work on the project before she
22    left.
23  Q.   Did you do any work on this project?
24  A.   Not until she gave it to me.
25  Q.   So when you first received the project, what had
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 1    been done?
 2  A.   The estimates had already been prepared for and
 3    supplied to Mr. Marrocco's office.
 4  Q.   So what did you do?
 5  A.   I became the custodian of those documents.  I also
 6    reviewed all those documents to confirm, you know,
 7    the results that Nancy had prepared.
 8  Q.   Do you know why Macomb isn't relying on the
 9    person who actually did the work here, and it's
10    you, if you know?
11  A.   No, I don't.
12  Q.   Would you agree with me the person who did the
13    work is probably in a better position to testify
14    about what she did than you are?
15  A.   I can't say that she is.
16  Q.   Do you know if she's still in the area?
17  A.   I don't believe she is.
18  Q.   Did she leave on good terms?
19  A.   Yes.
20  Q.   All right.  Let's go back to the last question.
21    You've given me these NTH plans that are dated
22    August 5th of 2005, correct?
23  A.   On the first sheet, yes.
24  Q.   Are other sheets dated differently?
25  A.   Do you want me to look at them?
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 1  Q.   Sure.
 2  A.   Yes, there are different dates on the plans.
 3  Q.   Are they before or after 2005?
 4  A.   Some are before.
 5  Q.   What else -- I asked you for the comments
 6    regarding the Inland budget and amendment.
 7  A.   Here's the Inland budget I was working with.
 8        MS. HATHAWAY: Can we mark that,
 9    please.
10        MR. ADDIS: For the record -- and I'm
11    not making any big deal about it -- this is a
12    duces tecum dep, and I think these have been
13    produced before, but we can go ahead with them.
14        MARKED FOR IDENTIFICATION: 
15        DEPOSITION EXHIBIT 2
16        2:33 p.m.
17        MS. HATHAWAY: I was just trying to --
18        MR. ADDIS: That's what I said.  We're
19    trying to get through with his opinion.  We're
20    going to go ahead with it.
21        MS. HATHAWAY: I don't think this -- we
22    only had two days to review thousands of pages of
23    documents.
24        MR. ADDIS: I get it.  It's on the
25    record, but we're going to go ahead.

Page 24

 1        BY MS. HATHAWAY: 
 2  Q.   The next document, what's that?
 3  A.   This is the final estimate summary from Inland
 4    Waters.
 5  Q.   All right.
 6        MS. HATHAWAY: Can we mark that
 7    Exhibit 3, please.
 8        MARKED FOR IDENTIFICATION: 
 9        DEPOSITION EXHIBIT 3
10        2:33 p.m.
11        BY MS. HATHAWAY: 
12  Q.   Do you have any other estimates from any other
13    entity regarding costs for this project?
14  A.   Regarding -- can I clarify, proposed cost or
15    applications for payment?
16  Q.   I guess both.
17  A.   I think what you have is all I have as proposed
18    costs from anyone that worked on the project.
19  Q.   All right.  In regard to what you have reviewed,
20    then, did you, in reviewing the pay estimates and
21    any other documents, did you discover any
22    fraudulent activity?
23  A.   I was --
24        MR. ADDIS: I'm going to object to the
25    question on the grounds "fraudulent activity"
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 1    calls for a legal conclusion.  I think I know
 2    where you're going and I know we have limited
 3    time, but would you think maybe "questionable
 4    activity" might be better than asking him to
 5    acknowledge fraud?
 6        MS. HATHAWAY: Let's try my fraud
 7    question first.
 8        MR. ADDIS: Okay.  If he wants to
 9    answer it.
10        THE WITNESS: No.
11        BY MS. HATHAWAY: 
12  Q.   In order -- we received from you -- and actually
13    there were multiple copies.  I've pulled out some
14    of the copies.
15        MR. ADDIS: Let's mark this 4.
16        MARKED FOR IDENTIFICATION: 
17        DEPOSITION EXHIBIT 4
18        2:35 p.m.
19        BY MS. HATHAWAY: 
20  Q.   This is what we were supplied.  There seems to be
21    multiple copies of it.  Actually there was one on
22    top of it that I scribbled on so I didn't bring
23    that.  What is this packet that I've just
24    provided you?
25  A.   This packet is the cost estimate we prepared and

Page 26

 1    some backup documentation regarding each of the
 2    work items that are shown on the first page of the
 3    estimate.
 4  Q.   All right.  Did you talk to anybody or do you
 5    know if your predecessor did about what was
 6    discovered during the course of the project?
 7  A.   Yes.  Nancy would have discussed this with Mr. Roy
 8    Rose.
 9  Q.   I'm sorry, with who?
10  A.   Roy Rose.
11  Q.   And who's Roy Rose?
12  A.   Roy Rose is the president of the company, and he
13    was checking her work as she was proceeding, so
14    they would have conversed on it.
15  Q.   My question was:  Did you or she at any time
16    speak to anyone who had specific independent
17    knowledge of the project?
18  A.   Not that I'm aware.
19  Q.   You didn't?
20  A.   I didn't.  I don't know about Nancy.
21  Q.   Did you review any articles, reports, anything
22    like that about the difficulties that were
23    encountered in the course of the project?
24  A.   I've seen articles about the project, yes.
25  Q.   What articles have you seen?
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 1  A.   I don't recall exactly.  There were some trade
 2    magazine articles, I believe.
 3  Q.   Did you read Mr. Shukla's article?
 4  A.   I don't know which one that is.
 5  Q.   Do you know what trade publications you did read?
 6  A.   Not off the top of my head I don't.
 7  Q.   How would you characterize this particular sewer
 8    collapse?  Was it a small one?  Medium size?
 9  A.   I would classify it as a significant event.
10  Q.   Have you ever been involved with an event -- a
11    sewer collapse of this magnitude yourself in
12    regard to actual work that you did on a project?
13  A.   Not of this magnitude, no.
14  Q.   Is it your opinion that the project could have
15    been done cheaper if it had been not done as an
16    emergency but as a design build?
17  A.   I don't think we rendered that as an opinion, but
18    certainly it is an opportunity to get a better
19    cost on a project, yes.
20  Q.   Do you have an opinion as to whether repairing
21    this project quickly was necessary?
22  A.   No.
23  Q.   If -- are you aware of lawsuits that were filed
24    against various entities by businesses claiming
25    that this event had -- was interfering with their
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 1    livelihood?
 2  A.   No, I'm not aware of that.
 3  Q.   Are you aware of any litigation at all
 4    involving --
 5        MR. ADDIS: What period of time?
 6        MS. HATHAWAY: Let me finish my
 7    question.
 8        BY MS. HATHAWAY: 
 9  Q.   -- involving homeowners or business people whose
10    use of their home or business were affected?
11  A.   No, I'm not aware of those.
12  Q.   All right.  Let's go through what has been marked
13    as Exhibit 4.  What is this first page?
14  A.   This first page is the cost estimate we prepared
15    for the repair project.
16  Q.   By saying "we," you mean Nancy?
17  A.   "We" as in the company.
18  Q.   Okay.  You didn't do it?
19  A.   I did not do it.
20  Q.   Okay.  The first item is Emergency Work Estimate
21    (Rounded through September 30, 2004).  Then
22    there's a number of 11,600,000, more or less.
23  A.   Yes.
24  Q.   How was that arrived at?
25  A.   That was -- specifically to that date, it ties to
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 1    the budget estimate prepared by Inland Waters that
 2    had that same date.  It was a date that was
 3    determined to be where the initial emergency was
 4    abated, if you will, stabilized, and then
 5    following that would have been the repair efforts.
 6  Q.   You say the initial emergency was abated.  What
 7    had been done up through September 30th of 2004
 8    on this project?
 9  A.   Based on what I've reviewed, it appears that the
10    main object was to -- there were several.  There
11    was to provide bypass pumping of the sewage flows
12    that were coming to that location, so in order to
13    maintain sewage flows, and secondly to stabilize
14    the soils around the sinkhole.
15  Q.   And what did they have to do to accomplish those
16    goals?
17  A.   To accomplish the bypass pumping they had to --
18  Q.   Well, to abate the emergency is my question.
19  A.   Okay.  They had to install a pumping system, pipes
20    that transport what they were pumping to an
21    outlet, provide bulkheads on the existing sewer
22    lines so that they could -- they didn't have
23    sewage flowing into the sinkhole area where the
24    work was going to occur.  And they had to install
25    steel sheeting to stabilize the soils that were
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 1    around the sinkhole.
 2  Q.   What about pressure grouting?
 3  A.   I saw references to pressure grouting.  I don't
 4    know where all it was applied in all cases.
 5  Q.   What is pressure grouting?
 6  A.   Pressure grouting is essentially pumping called a
 7    grout material.  It's sometimes cementitious or
 8    other materials to solidify the soils and stop
 9    flow -- water flow going through the soils.
10  Q.   Have you ever used pressure grouting?
11  A.   Yes.
12  Q.   Do you know how much of it was necessary here in
13    order to stabilize the soils?
14  A.   I do not.
15  Q.   Do you know if Ms. Shirkey knew when she was
16    doing her work?
17  A.   I do not.
18  Q.   All right.  So what does this 11,600,000 -- where
19    did that come from?
20  A.   I believe that was a summary of the work from the
21    final estimate summary of the first two months,
22    August and September.
23  Q.   So that was a number that she got from --
24  A.   The documents that were provided.
25  Q.   -- an estimate from Inland?
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 1  A.   Yes.
 2  Q.   All right.  And that is what we've marked as
 3    Exhibit 2?
 4  A.   Can I see Exhibit 2?
 5  Q.   Sure.
 6  A.   May I see Exhibit 3?
 7  Q.   Yes, sir.
 8  A.   It is close to the number presented in Exhibit 3,
 9    with the total to date at the bottom column of
10    September on that estimate.
11  Q.   I'm sorry, on the September 30th Inland estimate?
12  A.   No, the final estimate summary.
13  Q.   Okay.  So what is the final estimate summary?  I
14    mean, literally what is it?
15  A.   It appears to me that the final estimate summary
16    is a recording of month-by-month payments that
17    were made to each of the contractors and
18    subcontractors on the project.
19  Q.   So the other work items that are listed here for
20    mobilization down through City of Sterling
21    Heights, what are those entries?
22  A.   You're referring to the estimate we prepared?
23  Q.   Yes.
24  A.   Okay.  Those are items of work that we determined
25    would be necessary to make the repair effort after
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 1    the emergency was stabilized.
 2  Q.   And how did you determine that?
 3  A.   The actual components of the work?
 4  Q.   Um-hmm.
 5  A.   Looking at the engineering plans prepared by NTH,
 6    we were able to quantify much of the work.  We
 7    also looked at the budgets that Inland had put
 8    together to identify other items that were
 9    incorporated into their budget, such as security,
10    ventilation, and tried to reflect those in our
11    estimate as well.
12  Q.   All right.  Let's go the next page.  I think it's
13    Bates stamped 913.
14  A.   Yes.
15  Q.   What is this?
16  A.   This is our thought process and detail of how we
17    developed our bypass pumping cost.
18  Q.   Okay.  Explain it to me.
19  A.   At the top of the page we identified for the
20    months of October through March 31st invoices that
21    were paid for the various months that were
22    associated with the bypass pumping, and these came
23    off of the actual invoices paid by Detroit Water
24    and Sewerage Department.
25  Q.   What is the column headed FEI?
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 1  A.   That is a number that was shown on Detroit Water
 2    and Sewer Department invoices for Ferguson
 3    Environmental.
 4  Q.   Was that in addition to the other bypass charges
 5    listed in the left-hand column or is that part of
 6    that?
 7  A.   It was part of the left-hand column.
 8  Q.   All right.  So the right-hand column looks to me
 9    to be column 1 less column 2?
10  A.   Yes.
11  Q.   And so the total that is listed there of just
12    over $9 million does not include the Ferguson
13    invoices, or it does?
14  A.   The 9.25 million?
15  Q.   Yeah.
16  A.   That is without the Ferguson invoices.
17  Q.   All right.  So you have then taken that and
18    determined what it would be per month.  How many
19    months did you divide it by?
20  A.   Six.
21  Q.   And tell me what the bypass -- these other dates,
22    "Bypass pumping system online by end of
23    September," what are those?
24  A.   You're referring to the dates above that bold
25    line?
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 1  Q.   Yes.
 2  A.   Okay.  It was notations of work that occurred when
 3    they were attempting to install the bulkheads or
 4    the temporary bulkheads so that bypass pumping
 5    could be installed.  It is information that Nancy
 6    had noted from the various daily inspection
 7    reports.
 8  Q.   All right.  And then under Reality Check, explain
 9    to me those entries.
10  A.   Those entries are referring to information that
11    was on the Inland Waters budget.  They had
12    predicted and budgeted certain amounts for pump
13    rentals, generators, electrical service.  And
14    those were associated with their budget for bypass
15    pumping.
16  Q.   Was that the original budget or the --
17  A.   They were listed on the September 30th budget
18    estimate.
19  Q.   So that was Exhibit 2?
20  A.   Yes.
21  Q.   All right.  That was before the work was done?
22  A.   Yes.
23  Q.   Okay.  All right.  So basically under the dark
24    line she took the information from the Inland
25    budget and shows that essentially the budget was
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 1    exceeded?
 2  A.   Yes.
 3  Q.   By how much?
 4  A.   On a monthly basis, it was exceeded by
 5    approximately 1.15 million.
 6  Q.   And tell me how you calculated that.
 7  A.   1.54 minus the 383, it's going to get you to
 8    1.2 -- 1.1 something.
 9  Q.   Did she attempt to determine what the charges
10    were that were greater than budget for the bypass
11    pumping?  I mean, she has down here, for example,
12    pump rental, stand-by generator, stand-by pump
13    rental, bypass pumping maintenance, electrical
14    services, Clinton-Fraser bypass.  Did you or she
15    attempt to determine where the increase in costs
16    were that are shown above the black line?
17  A.   From the documents we've been provided, we're not
18    able to make that connection between the two.
19  Q.   Why not?
20  A.   In one respect there's the budget amount that
21    itemizes the amount of different types of work and
22    not who's performing it.  In the final estimate,
23    there is only a summary of the amounts provided to
24    each subcontractor but not what they did.  In the
25    documents we have in between, there's not enough
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 1    information that we could tie it together.
 2  Q.   Did you get the entire CD of the what, 25 boxes
 3    of documents that DWSD had supplied to Macomb?
 4  A.   I don't know that we have all those documents.
 5  Q.   So you didn't have any individual billings from
 6    contractors or anything like that showing what
 7    the increased charges were for?
 8  A.   Correct.
 9  Q.   So essentially all this says is there was a
10    budget for these things that are below the line,
11    and it cost more than the budget?
12  A.   Yes.
13  Q.   Do you know why it cost more than the budget?
14  A.   I do not.
15  Q.   All right.  Let's turn to the next page,
16    Dewatering.  All right.  What is this page, page
17    914?
18  A.   This is a breakdown of our information relating to
19    the dewatering item in our estimate.
20  Q.   All right.  So where did the -- it says October
21    through March by month and then there's three
22    columns.  Where did you get that information?
23    Were these actual bills from the dewatering
24    company?
25  A.   If you'll allow me to check something.  Yes, they
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 1    were line items from the final estimate summary
 2    labeled Exhibit 3 for those months for Mersino
 3    Contracting.
 4  Q.   Do you have any reason to believe or testify that
 5    that work was not performed by Mersino that was
 6    billed for and paid?
 7  A.   I have no reason to believe the work was not
 8    performed by Mersino.
 9  Q.   All right.  The second column there, is that a
10    deduction from the amount that was paid?  For
11    example, November they billed 444,000 and there
12    is an 88,000 and change deduction.  What's that?
13  A.   The answer to your first question, yes, it is a
14    deduction.  I believe it is similar, and although
15    I can't say for certain looking at this, that it
16    was related to FEI for the bypass pumping.
17  Q.   Do you know if FEI did bypass pumping?
18  A.   I don't believe they did.
19  Q.   Do you know did they bill for it?
20  A.   I can't say for certain.
21  Q.   All right.  Do you have any reason to question
22    the amount that was billed for dewatering?
23  A.   Well, it appeared high to us for the amount on a
24    monthly basis.
25  Q.   It was higher than the budget?
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 1  A.   It was definitely higher than the budget.  Quite
 2    frankly, a lot of the budget items we thought were
 3    appropriate, and where appropriate, we relied
 4    on -- we used those in our estimate.
 5  Q.   Do you know why -- strike that.
 6        So there's a budget and then there's
 7    bills, and in Mersino's bills there was detail
 8    about why the charges were made, what they were
 9    for.  Did you look at those?
10  A.   I've seen no detailed billings.
11  Q.   So you don't know why the Mersino billings were
12    as they are?
13  A.   Correct.
14  Q.   And you don't know why whatever is in the second
15    column is why it is?
16  A.   If you give me a second to check some information.
17  Q.   Sure.  For the record, what are you looking at?
18  A.   I'm looking at a couple of documents from --
19    invoice summary from Detroit.  Sitting here, I
20    can't identify right now.
21  Q.   What that second column is?
22  A.   Right.
23  Q.   Do you know what the original budget was based on
24    in regard to dewatering?
25  A.   No, I don't remember.
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 1  Q.   Do you know if there was a change in what they
 2    found when they were actually doing the project
 3    that increased the need for dewatering?
 4  A.   No, I don't.
 5  Q.   Do you know what the water table was there?
 6  A.   No, I don't.
 7  Q.   Do you know what the water table was expected to
 8    be?
 9  A.   No.
10  Q.   Do you know if they had trouble with the water
11    table?
12  A.   No, I don't.
13  Q.   All right.  So here we have Reality Check.
14    Explain that to me.  Again, this was not
15    something you did?
16  A.   Correct.  This is information that was pulled from
17    the information from Inland Waters, their
18    budgeting for certain amount of wells over certain
19    period of time, and using that information, we
20    calculated what a per-month charge would have been
21    based on the budget.
22  Q.   Does this include the cost for actually digging
23    the wells, drilling the wells, and --
24  A.   Yes.
25  Q.   All right.  Next page, Monitoring, this assumes
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 1    there would be one graduate engineer onsite
 2    24 hours day for 9 months?
 3  A.   Yes.
 4  Q.   Is there any premium generally paid for shifts
 5    other than daytime?
 6  A.   Our office does not separate between shifts or do
 7    the overtime.
 8  Q.   Do others?
 9  A.   They might.  I don't know.
10  Q.   I don't see any discussion here of what the
11    Inland budget was.  Why is that?
12  A.   There was not -- I don't believe there was a
13    budget item for that.  We do know that monitoring
14    was taking place, and we recognized that, and it's
15    appropriate to make sure those pumps keep running.
16  Q.   All right.  Next page, Ventilation.  I take it
17    that that is something that you didn't have in
18    the Inland budget as well but you felt was
19    appropriate?
20  A.   It is.
21  Q.   All right.  Do you have any criticism of the
22    ventilation costs that were incurred in this
23    case?
24  A.   No.
25  Q.   Do you have any criticism of the monitoring cost
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 1    that was incurred in this case?
 2  A.   No.
 3  Q.   All right.  Security, do you know how many
 4    security personnel were onsite at this location?
 5  A.   I do not.
 6  Q.   This document on page 917 has some numbers for
 7    what invoices were paid to J. Mack Security; is
 8    that correct?
 9  A.   That is correct.
10  Q.   Do you know whether there are extra charges for
11    security guards for different shifts?
12  A.   I do not.
13  Q.   Do you know how many security guards were needed
14    to secure this site?
15  A.   I do not.
16  Q.   Do you have an opinion?
17  A.   All I can tell you, my reference is I've worked in
18    Macomb county a number of years and I've yet to
19    see a project -- a public works project have a
20    security guard other than this project.
21  Q.   This was a pretty big project, though?
22  A.   Yes.
23  Q.   So are you critical of they having security
24    onsite?
25  A.   We weren't questioning whether security was
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 1    required because it was provided.  We also
 2    included it in our estimate.
 3  Q.   All right.  Next page, Maintenance -- Traffic
 4    Maintenance and Control, page 918.  Explain this
 5    to me.
 6  A.   Obviously with a sinkhole developing in a roadway
 7    you had to protect the roadway from the public for
 8    vehicles.  In order to do that here, the roads had
 9    to be closed with barricades.  There were, I
10    believe, some local homes that fronted that area
11    with driveways, that there were temporary roads
12    that connected their driveways to get around the
13    area.
14  Q.   Do you know how many?
15  A.   I want to say three or four.  I'm not sure
16    exactly.
17  Q.   Okay.
18  A.   So in order to barricade the roads, keep the
19    traffic out, we include that in our estimate.  We
20    included the construction of a temporary road for
21    those few homes that needed access out to the
22    public road.
23  Q.   Do you have any criticism of the charges that
24    were incurred for traffic maintenance and
25    control?
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 1  A.   I don't know the totals that were incurred based
 2    on the information we have, but based on the
 3    budget, our number was, I think, slightly higher
 4    than Inland's, and we used our number.
 5  Q.   Next page, 919, Bulkhead Sewers, can you explain
 6    this to me.
 7  A.   In order to do the repair work, the temporary
 8    bulkheads had to be -- essentially a more
 9    permanent, longer-term bulkhead had to be put in
10    to allow the repair work to occur.
11  Q.   What's a bulkhead?
12  A.   A bulkhead is installed at the end of the pipe to
13    prevent the flows from coming through.
14  Q.   Okay.
15  A.   So there was one needed at each end of the work
16    area, and this document here, although it says
17    $50,000 each for them, it really is $250,000 each.
18    It was a typo, but the 250 is what is actually in
19    our estimate; so it's reflected properly in the
20    estimate.
21  Q.   So that should be $250,000 for the 11-inch (sic)?
22  A.   Yes.  And then Inland Waters did not have the
23    8-foot diameter bulkhead for the Clinton-Fraser
24    connection, so we included that.  And that was a
25    temporary bulkhead.
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 1  Q.   All right.  So each bulkhead -- each 11-inch
 2    (sic) bulkhead cost $250,000?
 3  A.   11-foot diameter.
 4  Q.   I'm sorry.
 5  A.   Yes.  250,000 each.
 6  Q.   All right.  And how much for the 8-inch (sic)?
 7  A.   $25,000.
 8  Q.   Each?
 9  A.   There was only one.
10  Q.   Okay.  Do you have any criticism of the amount
11    that was actually expended for the bulkheads?
12  A.   No.  I think we were -- once again, I don't know
13    what the final expenditure, but based on the
14    budget, we were comparable and we actually
15    included the 8-foot diameter that was not in their
16    budget.
17  Q.   All right.  Next page, 920, Temporary Earth
18    Retention System, can you explain this page to
19    me.
20  A.   The temporary earth retention system is a means of
21    shoring the soils around the work area.  In this
22    case, it was done by drilling 3-foot diameter
23    holes down to the depth of the sewer, filling them
24    with concrete, and on a staggering offset, another
25    36 inch with an H pile, which is steel I-beam in
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 1    it.  So that as they excavated down, they could
 2    brace the materials -- the soil materials back to
 3    create a safe excavation.
 4  Q.   Do you have any criticism of the amount DWSD
 5    spent on this part of the project?
 6  A.   When we compare it to the budget again -- and I
 7    don't know what the final expenditures were, but
 8    based on the budget, I believe our number was
 9    slightly less by maybe a 100,000.  So we're very
10    similar.
11  Q.   All right.  Next page, 921, Reconstruct Access
12    Shaft, explain this to me.
13  A.   Yes.  There is, according to the construction
14    plans, one of the access shafts to the sewer line
15    -- equates to a manhole -- had to be reconstructed
16    before the project was done so they could maintain
17    access to the sewer.
18  Q.   Do you have any criticisms of the amount that was
19    spent on reconstructing the access shaft?
20  A.   Once again, I don't know what the final amount was
21    spent on it, but our budget amount -- our estimate
22    is similar to the budget amount.
23  Q.   All right.  Page 922, Remove/Replace Pipe, what
24    is this?
25  A.   This is the pipe removing -- the damaged 11-foot
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 1    diameter pipe and replacing it with a new pipe.
 2  Q.   Was the pipe here actually removed, the damaged
 3    pipe?
 4  A.   I believe all of it or most of it was removed,
 5    yes.
 6  Q.   All right.  So this is your estimate of what it
 7    should have cost?
 8  A.   Yes.
 9  Q.   Based on what you and your former associate knew
10    about the project?
11  A.   Yes.
12  Q.   Do you have any criticism of the amount that was
13    spent to remove and replace pipe?
14  A.   Once again, I don't know the final expenditure,
15    but we did agree with many of the prices that were
16    budgeted and incorporated them where appropriate.
17  Q.   All right.  Next page, 923, Bulkhead Removal, is
18    this your estimate for the cost or your
19    associate's estimate for the cost of bulkhead
20    removal?
21  A.   It is, yes.
22  Q.   And how was this arrived at?
23  A.   This is arrived at by the physical labor, looking
24    at the number of days the personnel actually took
25    to remove the bulkheads, keeping in mind that they
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 1    had to be removed by certified divers because they
 2    were submerged in the sewage flows that were
 3    coming through the pipe.  So they manually had to
 4    go in and take out parts of the bulkhead and get
 5    it out of there.
 6  Q.   I don't see any provision in here for any safety
 7    personnel, stand-by, anything like that.  Isn't
 8    that necessary when you have divers in this sort
 9    of situation?
10  A.   We note the use of three-man crew.  Essentially
11    you have your diver in the hole and two-man safety
12    crew.
13  Q.   So you only have one diver, you're saying?
14  A.   Yes.  They have to work in shifts.
15  Q.   Do you have any criticism of the bulkhead removal
16    costs that were incurred by DWSD?
17  A.   I don't know the final cost, but --
18  Q.   All right.  Next page, 924, Sewer TV & Cleaning,
19    it says it's from Inland Waters "Speedy Effort
20    Fixes Macomb Interceptor Giant Sinkhole."  What's
21    that?
22  A.   I believe that was a publication from Inland
23    Waters on a technique they used to clean out the
24    sewer after the project was done.
25  Q.   Have you read it?
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 1  A.   I remember skimming through it, but I don't
 2    remember the details.
 3  Q.   Is that --
 4  A.   Looks familiar, yes.
 5  Q.   Okay.  Have you ever been involved in a project
 6    of sewer TV and cleaning like this one?
 7  A.   No.
 8  Q.   Do you know if your associate who wrote this had
 9    been?
10  A.   I don't know.
11  Q.   All right.  So the information in the top half is
12    from the article, and then Reality Check.
13    Explain what's below in the Reality Check.
14  A.   Well, basically the information we pulled together
15    was the budget accounted for 2500 lineal feet of
16    pipe to be cleaned, and in going through the
17    information, it was referenced as over 5,000 feet
18    that were actually cleaned; so there was a large
19    discrepancy in the amount of footage.  But based
20    on the budget, there was over $200 a foot to clean
21    the pipe, and we believe it's more appropriate at
22    $150 a foot was the right number.  That's the
23    discrepancy.  And we calculated a rough volume of
24    dirt that would come out of there.
25  Q.   Do you know why the amount of pipe that was
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 1    cleaned was more than double the original
 2    estimate?
 3  A.   I do not know.
 4  Q.   Do you know if that was appropriate or not
 5    appropriate?
 6  A.   I don't know.
 7  Q.   Then on what did you base your opinion that it
 8    should have cost $150 a linear foot to clean it
 9    as opposed to $212 a linear foot that Inland
10    charged?
11  A.   I remember Nancy mentioning to me she had
12    checked -- I'll call them bid tabulations on
13    similar projects, what it cost to clean similar
14    pipes.  May not have been quite this large, but to
15    get an idea of the volume and cost per foot to
16    clean out some of those pipes.
17  Q.   That was just based on --
18  A.   Based on research.
19  Q.   How many projects did you look at?
20  A.   I don't know.
21  Q.   What size were the pipes?
22  A.   I don't know.
23  Q.   Or the condition of those pipes?
24  A.   I don't know.
25  Q.   What was in those pipes?
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 1  A.   I don't know.
 2  Q.   What was in the pipes that were cleaned here?
 3  A.   I don't know.
 4        (Off the record at 3:11 p.m.)
 5        (Back on the record at 3:11 p.m.)
 6        BY MS. HATHAWAY: 
 7  Q.   Do you know how much dirt was taken out of the
 8    pipes involved here?
 9  A.   I don't know.
10  Q.   Do you know how difficult it was to clean these
11    pipes?
12  A.   No.
13  Q.   All right.  Next page, 925, Pavement Restoration,
14    what is this?
15  A.   This plan or this sheet and the next sheet is our
16    summary of the work items from the NTH plans on
17    the amount of concrete roadway that had to be
18    replaced, the stone base underneath the pavement,
19    the sidewalks, driveways when they repaired the
20    surface when they were done with the work.
21  Q.   Did Ferguson have anything to do with the
22    pavement restoration?
23  A.   I don't know.
24  Q.   Do you actually know what work was done for the
25    pavement restoration?
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 1  A.   I can only go off what the plans showed.
 2  Q.   But you don't know what was actually done?
 3  A.   No, I don't have any direct knowledge.
 4  Q.   Was it concrete or asphalt that was used?
 5  A.   Concrete.
 6  Q.   Which is more expensive, concrete or asphalt?
 7  A.   That can depend on how thick the asphalt is.
 8  Q.   All right.  So on page 925, this is all from NTH
 9    and 926 is from the NTH documents?
10  A.   They are calculated quantities based on their
11    plans, yes.
12  Q.   Do you know how much was actually spent?
13  A.   I do not.
14  Q.   Do you have criticisms of the amount that was
15    actually spent?
16  A.   No.  And I believe our budget -- our estimate was
17    actually higher than the budget prepared by
18    Inland.
19  Q.   Next page, 927, Utility Restoration, tell me
20    about this.
21  A.   A number of utility companies -- utilities were
22    damaged and relocated during the project.  We
23    listed them here and these are numbers taken
24    directly off of, I believe, the final estimate.
25  Q.   All right.  Do you have any criticisms of those
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 1    amounts?
 2  A.   No.  They were direct expenses from the utility
 3    companies.
 4  Q.   All right.  And below the $821,000 item there,
 5    what's below that?
 6  A.   That is estimated quantities and a cost estimate
 7    for the other public utilities such as water,
 8    storm sewer and sanitary sewer, the local sewer
 9    system.
10  Q.   Do you have any criticism of what was actually
11    spent on the utility restoration?
12  A.   I don't know what was actually spent, so, no.
13  Q.   All right.  Next page, 928, Landscape
14    Restoration, I take it this is your colleague's
15    estimate for landscape, what it would the cost in
16    her opinion?
17  A.   Yes.
18  Q.   Do you know whether the landscape restoration
19    amount that she has down here is -- how that
20    compares to what amount of work was actually
21    done?
22  A.   I do not know.
23  Q.   Do you know how much was actually paid to restore
24    the landscaping?
25  A.   I do not.
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 1  Q.   Do you have any criticism of the amount that DWSD
 2    paid to restore the landscaping?
 3  A.   No.  I don't know what they paid.
 4  Q.   All right.  Page 929, Soil Erosion, again, is
 5    this your colleague's estimate of the cost to
 6    control and repair soil erosion?
 7  A.   Yes.
 8  Q.   Do you know how she arrived at these numbers?
 9  A.   There was some quantities that we identified on
10    the plans as -- for the silt fencing and inlet
11    filters, and dust control and street sweeping were
12    common elements to be done.
13  Q.   Do you know how much was actually spent on these?
14  A.   I do not.
15  Q.   Do you have any criticism of the amount that was
16    spent?
17  A.   Once again, I do not know what they spent.
18  Q.   Next page, 930, Public Agencies.  It says "Assume
19    these costs would have been incurred regardless."
20    What does that mean?
21  A.   Essentially means we did not have to estimate it.
22    These are actual costs that were billed from these
23    communities to the project.
24  Q.   Do you have any criticism of those charges?
25  A.   No.
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 1  Q.   Do you know what DWSD actually paid?
 2  A.   No.
 3  Q.   All right.  Is that the last -- is the next page
 4    here a duplicate of everything we've already been
 5    looking at?
 6  A.   It appears to be, yes.
 7  Q.   Why don't you just take a minute to be sure that
 8    the rest of the stuff is, in fact, a duplicate.
 9  A.   It appears the only difference is the MIDDD
10    numbers on the bottom.
11  Q.   The what numbers?
12  A.   The MIDD numbers.
13  Q.   What are those?
14  A.   The document reference numbers.
15  Q.   Okay.  All right.  Sorry.  The Bates stamp
16    numbers, that's what we call them.
17  A.   Okay.
18  Q.   All right.  So sitting here today, to you have an
19    opinion as to whether DWSD overpaid for the sewer
20    interceptor project?
21  A.   Based on the cost estimate we put together, there
22    certainly is discrepancy in what was paid and
23    versus what our estimate shows.
24  Q.   And how do you know what was paid in total if you
25    don't know what was paid for individual amounts?

Page 55

 1  A.   The amount paid in total, we had seen in the
 2    agreement when the county purchased the sewer
 3    system from DWSD.  There's a line item in there
 4    for that.
 5  Q.   All right.  And you don't know how that was
 6    broken up or what the additional charges were --
 7  A.   I do not.
 8  Q.   -- that were in that payment amount?
 9  A.   Correct.
10  Q.   Do you have an opinion as to whether -- strike
11    that.
12        Let's back up.  Was there a change
13    found in the ground conditions of the area at any
14    time after the original estimate was prepared?
15  A.   I don't have any knowledge of that.
16  Q.   Do you know what the ground conditions were?
17  A.   No.
18  Q.   Was it clay?  Was it sand?  Was it silt?
19  A.   I don't know.
20  Q.   Does that make a difference in determining cost
21    to repair?
22  A.   It can in some instances, but since they were
23    sheeting and shoring the entire trench, they were
24    not sloping the material, you know, to prevent
25    cave-ins, the sheeting and shoring took care of
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 1    that situation.
 2  Q.   Did they have difficulty with the sheeting and
 3    shoring because of the conditions they found?
 4  A.   I don't know.
 5  Q.   Do you know what the groundwater pressure head
 6    within the aquifer was?
 7  A.   No.
 8  Q.   Do you know what the typical sewage flow through
 9    those -- through that interceptor was?
10  A.   No, I don't.
11  Q.   Do you know if it varied in wet weather or dry
12    weather?
13  A.   A sewer this size does vary in wet weather and dry
14    weather.  I do know that.
15  Q.   Do you know how much?
16  A.   I do not.
17  Q.   Have you ever worked with Inland Waters?
18  A.   Yes.
19  Q.   Who have you worked with there?
20  A.   I say "we" as the company has.  I do not know the
21    individuals.
22  Q.   Has your company had good results from Inland?
23  A.   As far as I know.
24  Q.   You haven't had any problems that you're aware
25    of?
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 1  A.   No.
 2  Q.   You agree that there was an emergency and
 3    emergency bypass needed to be created, correct?
 4  A.   At the onset of the project, yes.
 5  Q.   Do you know what the dewatering company did prior
 6    to the bypass being put in?
 7  A.   No, I don't.
 8  Q.   What do you think they did?  What would they
 9    normally do if you were trying to create a bypass
10    in the situation?
11  A.   Well, quite frankly, we viewed everything that
12    occurred prior to September 30th as we were not
13    disputing that; so we did not question or even
14    evaluate what they were doing at that point.  We
15    took it as it was a true emergency, these are the
16    expenses, and we just took it at face value.
17  Q.   Why was it an emergency?  What were the risks
18    associated with it?
19  A.   The main emergency is the fact that the sewage
20    flows will back up and flood basements upstream
21    from that.
22  Q.   And that's a real health risk?
23  A.   That's a significant health risk.
24  Q.   All right.  Do you know how many dewatering wells
25    were eventually used?
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 1  A.   I don't know exactly, but I recall somewhere
 2    around 12 were planned.
 3  Q.   Do you know if more than that were done?
 4  A.   I do not.
 5  Q.   Do you know what the initial dewatering plan was,
 6    how many dewatering wells and the size and
 7    diameter was planned to be?
 8  A.   I don't know the size.  I recall seeing
 9    information they were to be 100-feet deep each.
10    And I recall somewhere around 12 or 13 wells were
11    planned.
12  Q.   Do you have any criticism if there were, in fact,
13    13 dewatering wells used?
14  A.   No.
15  Q.   Do you have any indication from any source that
16    the dewatering company in any way was involved
17    with any misconduct in this case?
18  A.   I have no knowledge of that right now.
19  Q.   All right.  What did they use for short-term
20    stabilization of the sinkhole adjacent to the
21    residences?
22  A.   Based on what I saw in the NTH plans, I believe
23    they installed steel sheeting.
24  Q.   Do you think that was appropriate?
25  A.   I have no reason to question it.
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 1  Q.   Do you know -- have you ever been involved in jet
 2    grouting?
 3  A.   No.
 4  Q.   Do you know what jet grouting was used here?
 5  A.   No.
 6  Q.   Do you know how big the sheet pile wall was?
 7  A.   Well, looking at the plans, I couldn't tell you.
 8  Q.   All right.  Were there problems with vibration
 9    from the installation of the sheet piles?
10  A.   I have no idea.
11  Q.   Is that a risk?
12  A.   No idea.
13  Q.   Can it cause damage?
14  A.   Vibration can cause damage, yes.
15  Q.   Could this kind of damage cause -- could this
16    kind of vibration cause damage to the sewer or
17    adjacent properties?
18  A.   I don't know.
19  Q.   Do you know how it's abated?
20  A.   No.
21  Q.   Do you know how it was abated here?
22  A.   I don't know that it occurred here.
23  Q.   Are you familiar with the two jet grout walls
24    that were constructed by LDS?
25  A.   I only remember seeing reference to jet grouting,
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 1    but the particulars, I don't know.
 2  Q.   Was that taken into account in your estimate?
 3  A.   I believe it was, yes.
 4  Q.   The jet grouting?
 5  A.   I remember seeing an item.  I believe we relied on
 6    -- we had no reason to object to the budget that
 7    Inland had put together for that.
 8  Q.   Was compaction grouting done?
 9  A.   I don't know.
10  Q.   What is compaction grouting?
11  A.   I'm not familiar with that.
12  Q.   Do you know what it cost here?
13  A.   No.
14  Q.   Do you know if there were alternatives considered
15    for how a permanent repair would be done?
16  A.   I do not know.
17  Q.   Were there alternatives here to how a permanent
18    repair could be done?
19  A.   I don't know.
20  Q.   Why don't you know?
21  A.   That would have occurred during the design phase
22    and we're not involved with that at all.
23  Q.   So you can't -- you can't criticize any of the
24    decisions that were made in regard to the
25    permanent repair as to what decisions were made
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 1    how to do it?
 2  A.   We didn't question the design at all.  That was
 3    outside the scope of our services.
 4  Q.   Do you know if it was more expeditious and cost
 5    effective to construct a recovery shaft
 6    encompassing the physical limits of the damaged
 7    section of the sewer, and then remove the damaged
 8    sewer, install new piping and backfill the shaft?
 9  A.   I have no idea.
10  Q.   Were there other alternatives that would have
11    been cheaper?
12  A.   I have no idea.
13  Q.   Do you know if that was a reasonable way to go
14    about it?
15  A.   I don't know.
16  Q.   All right.  As part of the permanent repair were
17    bulkheads used?
18  A.   Yes.
19  Q.   Do you have any criticism of the cost of the
20    bulkheads as part of the permanent repair?
21  A.   I don't know what the final amount was paid for
22    the bulkheads, so I don't have a criticism on it.
23  Q.   Do you know what activities were needed in regard
24    to installation of the bulkhead?
25  A.   Generally, yes.
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 1  Q.   Explain them to me.
 2  A.   Once again, the bulkheads had to be installed by
 3    divers and various shifts with safety personnel.
 4    They were -- longer-term bulkheads, I believe
 5    we're talking about, were made of steel, had to
 6    be, you know, assembled in the sewer to create
 7    that bulkhead.
 8  Q.   How easy is it to get sufficient divers to do
 9    work like this?
10  A.   I don't know.
11  Q.   Do you know if there's any difficulty securing
12    divers in this case?
13  A.   I don't know.
14  Q.   Have you ever used divers to do work like this?
15  A.   I've not used a diver before.
16  Q.   All right.  Are you aware of how the bulkheads
17    were actually constructed?
18  A.   No.
19  Q.   Do you know if they were built onsite or
20    prefabricated?
21  A.   Not certain, no.
22  Q.   Do you know where they were installed?
23  A.   Generally one was installed upstream of the break
24    and one was installed downstream of the break.
25  Q.   Do you know what pressure they were designed to
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 1    hold back?
 2  A.   I do not.
 3  Q.   Does the amount of pressure they're designed to
 4    hold back affect the cost?
 5  A.   Certainly affects the design.
 6  Q.   Does it affect the cost?
 7  A.   It may.
 8  Q.   Do you know what was needed to prepare the sewer
 9    for construction of the steel bulkhead?
10  A.   I'm not sure I follow that.
11  Q.   Well, are you aware that they used temporary dams
12    and put sandbags?
13  A.   Yes.
14  Q.   What was that designed to do?
15  A.   If I understand it correctly, those were designed
16    or installed to help relieve or reduce the
17    pressure that the divers had to work against and
18    allow some temporary bypass pumping to pull the
19    water out and help relieve the pressure for the
20    divers.
21  Q.   Was that successful?
22  A.   Based on documents I reviewed, initially it was
23    not successful, and they had to alter their
24    methods to create that.
25  Q.   Would that have increased the cost of the project
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 1    if things had to be done more than once or
 2    different ways tried?
 3  A.   It would, yes.
 4  Q.   What did they use as an alternative to the
 5    sandbags?
 6  A.   I believe they used some fabric baskets over --
 7    that contained cement bags in it.
 8  Q.   Do you know if there were various bladders and
 9    commercially available metal and rubber sealing
10    plates that could have been used?
11  A.   I don't know.
12  Q.   Do you know if they used grout-filled geobags?
13  A.   I don't know.
14  Q.   Would that have been appropriate?
15  A.   I do not know.
16  Q.   Do you know -- assume for a moment they did.  Do
17    you know how big they were?
18  A.   No.
19  Q.   Do you know how much they cost?
20  A.   No.
21  Q.   Do you know when the steel bulkhead was
22    completed?
23  A.   No, I don't recall.
24  Q.   Do you know if the divers had to be supported by
25    laborers --
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 1  A.   I don't.
 2  Q.   -- to keep the area dry?
 3  A.   I don't know.
 4  Q.   Did you include that cost in your cost estimate?
 5  A.   I don't know.
 6  Q.   Did any concrete have to be removed from the
 7    sinkhole?
 8  A.   I didn't see any reports of that, but I would
 9    imagine the concrete pipe itself could be taken
10    out.
11  Q.   Did you have an estimate for what it would cost
12    to remove that?
13  A.   That was included in our pipe replacement, yes.
14  Q.   All right.  Was there an issue -- what's precut
15    elevation?
16  A.   Precut elevation?
17  Q.   Um-hmm.
18  A.   I'm not certain.  I've never used that
19    terminology.
20  Q.   All right.  Was there a problem with a potential
21    collapse of the new sewer system during the
22    installation of the recovery shaft walls?
23  A.   I don't know.
24  Q.   Do you know what they had to do to mitigate a
25    risk of that?
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 1  A.   I do not.
 2  Q.   Do you know if they had to insert probes into
 3    the -- perpendicular to the sewer for any
 4    purpose?
 5  A.   I don't know.
 6  Q.   Would you be critical if they used probes?
 7  A.   I have no reason to question what they were doing
 8    on that.
 9  Q.   Do you know what it would cost to do that?
10  A.   No.
11  Q.   Is that in your cost estimate?
12  A.   No.
13  Q.   During the preparation of the recovery shaft, was
14    a shaft constructed around the manhole cover or
15    the manhole?  Are you aware of that?
16  A.   No.
17  Q.   Would there be a cost associated with preparing
18    an 18-foot diameter shaft?
19  A.   Certainly there would be.
20  Q.   Was that contained in your cost estimate?
21  A.   If I'm not mistaken, that access shaft was part of
22    the earlier emergency work.
23  Q.   No.
24  A.   No?  Then I'm not certain what you're talking
25    about.
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 1  Q.   This was a shaft that was to facilitate the
 2    installation of the west segment steel bulkhead
 3    and improve increased access.  Was that no?
 4  A.   I'm not aware of that.
 5  Q.   All right.  Would you have a criticism of using
 6    such an approach?
 7  A.   No.
 8  Q.   Do you know what the cost of that approach would
 9    be?
10  A.   I do not.
11  Q.   Do you know if it was necessary?
12  A.   I don't.
13  Q.   Do you know when the west segments of the
14    bulkhead was completed?
15  A.   I don't.
16  Q.   Do you know that they worked for 24 hours a day
17    for an extended period of time?
18  A.   Based on some of the daily reports I saw, they had
19    some nightshifts and dayshifts.
20  Q.   Do you know what the subsurface conditions that
21    were found proximate to the adjacent homes was?
22  A.   No, I don't.
23  Q.   The longer the sinkhole remained open, was there
24    more risk of damage to adjacent properties?
25  A.   Before or after it was stabilized?
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 1  Q.   After it was stabilized.
 2  A.   After it was stabilized, the risk is reduced
 3    significantly.
 4  Q.   Is it still a risk?
 5  A.   I don't know.
 6  Q.   You don't know?
 7  A.   I don't know.
 8  Q.   Do you know that a drilled-pier concrete wall was
 9    used in the project?
10  A.   Yes.
11  Q.   What was it used for?
12  A.   It was included in our estimate as a temporary
13    earth-retaining system.
14  Q.   The design of the wall as built, was it the same
15    as the design that was assumed in the initial
16    estimate -- cost estimate?
17  A.   I don't know.
18  Q.   How many concrete piers were assumed to be needed
19    in the original estimate?
20  A.   I don't know what they included in their original
21    estimate.
22  Q.   What did you include in your original estimate?
23  A.   I believe we counted 230 of those piers on the
24    plan.
25  Q.   All right.  Was there an internal bracing system
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 1    also used?
 2  A.   Yes.
 3  Q.   Do you have any criticism of the internal bracing
 4    system that was used?
 5  A.   No.
 6  Q.   Do you know what the cost of that was?
 7  A.   I don't know the actual cost of that.
 8  Q.   All right.  Were there problems with the tips of
 9    the piers because the wall crossed the existing
10    sewer line?
11  A.   I have no knowledge of that.
12  Q.   Do you know when the excavation of the recovery
13    shaft and the installation of the interior
14    bracing was started?
15  A.   No, I don't.
16  Q.   How long would you expect that task to take?
17  A.   I don't know.
18  Q.   Was there a need for excavation -- I'm sorry, was
19    there a need during excavation for additional
20    bracing?
21  A.   I'm not aware of it.
22  Q.   It's possible?
23  A.   Could be.
24  Q.   You wouldn't be critical if there was?
25  A.   No.
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 1  Q.   If that had been added?
 2  A.   Correct.
 3  Q.   On the east end of the shaft the tunnel was about
 4    4 feet below the bottom of the excavation.  Are
 5    you familiar with that?
 6  A.   No.
 7  Q.   Were you aware that it was determined that they
 8    couldn't remove the tunnel liner there without
 9    causing a problem with stability of the
10    excavation support system?
11  A.   No.  None of this was reflected in the documents
12    we've reviewed so far.
13  Q.   Okay.  That would be an extra cost if that was
14    the case?
15  A.   If it occurred, yes.
16  Q.   Was a mud mat used here?
17  A.   I don't recall seeing a mud mat on the plans, but
18    they did provide a poured-concrete base to support
19    the pipe, which would be similar to a mud mat.
20  Q.   Do you know if a mud mat was used here?
21  A.   I don't recall seeing that terminology, but they
22    did something that would be very similar to a mud
23    mat.
24  Q.   All right.  After either a mud mat or the
25    technology that you talked about, did your plan
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 1    assume that there would need to be grouting of
 2    underlying soils?
 3  A.   I believe that was called for on the NTH plans.  I
 4    know it was reflected in the budget from Inland
 5    Waters, some grouting.
 6  Q.   Do you know how many -- there were a series of
 7    borings drilled.  Do you know how many?
 8  A.   No.
 9  Q.   Do you know how many were on the plan?
10  A.   No.
11  Q.   Do you know how large the replacement sewer line
12    was designed to be?
13  A.   I recall a little over 200 feet -- 220 feet or so.
14  Q.   Did the pipe have to be coated with anything to
15    improve the strength of the pipe and its
16    resistance to chemicals?
17  A.   I was not aware of that.
18  Q.   Was it reflected in the budget?
19  A.   I didn't see it anywhere.
20  Q.   Do you know if it was done?
21  A.   No, I do not.
22  Q.   Do you know if in connection with the
23    installation of the replacement pipe reinforced
24    concrete closure elevation systems were needed?
25  A.   Can you repeat that.
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 1  Q.   Sure.
 2  A.   I lost track there.
 3  Q.   Do you know if in conjunction with the
 4    installation of the replacement pipe reinforced
 5    concrete enclosure sections were needed?
 6  A.   No.  I'm not aware of it.
 7  Q.   Was that in your budget?
 8  A.   I'm not sure.
 9  Q.   What are hydrofill water stops?
10  A.   Say that again.
11  Q.   Hydrofill.
12  A.   I don't know exactly.
13  Q.   Do you know if they were used on this project?
14  A.   I do not know.
15  Q.   Do you know if they were necessary?
16  A.   I don't know.
17  Q.   Do you know if they were included in your budget?
18  A.   They were not.
19  Q.   Was special concrete needed for the closure to
20    reduce the permeability of the concrete and
21    improve the resistance to hydrosulfide gas?
22  A.   I don't know if it was used.
23  Q.   Do you know if it was necessary?
24  A.   I do not.
25  Q.   Was that noted -- was that assumed in your
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 1    budget?
 2  A.   We did not mention that.
 3  Q.   I'm sorry?
 4  A.   We did not mention that in our budget.
 5  Q.   How was the pipe supported?
 6  A.   I don't know.
 7  Q.   Did your budget call for the pipe to be
 8    supported?
 9  A.   Only thing I noted on that is the NTH plans did
10    call for some pipe support.  I don't recall
11    exactly what it was.
12  Q.   Did you figure a cost in for that pipe support?
13  A.   Pipe support was reflected in the concrete that
14    was surrounding the pipe to support it.
15  Q.   Did it have to be reinforced concrete or just
16    concrete?
17  A.   Reinforced.
18  Q.   Where was that cost in your budget?
19  A.   That is in the concrete numbers used for the pipe
20    installation.
21  Q.   Were steel beams needed to install the pipe
22    sections?
23  A.   I don't know.
24  Q.   Would there be a cost associated with that?
25  A.   If they were used, yes.
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 1  Q.   After a pipe is installed, from the top of the
 2    concrete cradle to about 18 inches above the
 3    crown pipe, it was filled with something.  Do you
 4    know what that was?
 5  A.   I recall some fly ash fill, I believe it was
 6    called.
 7  Q.   And do you know what the purpose of that was?
 8  A.   It's a little more solid than just sand backfill,
 9    gives a little more strength and support to the
10    pipe.
11  Q.   Was that considered in your cost estimate?
12  A.   Yes, it was.
13  Q.   What elevation was this project at?  Do you know?
14  A.   Ground elevation?
15  Q.   Yes.
16  A.   The pipe elevation or the above ground?
17  Q.   The pipe.
18  A.   I don't know the actual elevation number, but it
19    was somewhere in the vicinity of 60 feet below
20    ground.
21  Q.   Do you know what the water table is there?
22  A.   I do not.
23  Q.   What needed to be done after the pipe was in
24    place and the fill material is in place?
25  A.   You need to -- after the pipe and fill was in
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 1    place, you needed to essentially construct the
 2    local utilities, and then pave the road and
 3    restore the project area.
 4  Q.   At what point was the sewer cleaning necessary?
 5  A.   I don't know.  I don't know.
 6  Q.   Within the 8-foot -- there was a section of
 7    8-foot pipe.  Are you aware of that?
 8  A.   I know there was an 8-foot sewer that serves
 9    Fraser and Clinton, I think.
10  Q.   Do you know how that was cleaned?
11  A.   I do not.
12  Q.   Do you know if they were able to clean the rest
13    of the sewer -- the 11-foot diameter using the
14    same technique, or was there a problem that they
15    had to use a special technique to do the
16    cleaning?
17  A.   I know that they cleaned the 11-foot diameter
18    pipe.  I don't know if any special problems
19    occurred.
20  Q.   If there were significant deposits of sludge and
21    soils between the 18-foot diameter shaft and the
22    corridor interceptor, could those materials --
23    did you assume those materials could be removed
24    by standard pipe cleaning methods?
25  A.   Yes.
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 1  Q.   If that wasn't the case and other methods for
 2    cleaning had to be used, could that account for
 3    the increase in the cost of cleaning this pipe as
 4    compared to what your associate found in regard
 5    to some other projects?
 6  A.   I don't know.  It would depend on the methods
 7    maybe.
 8  Q.   Well, could they use cables and brackets?
 9  A.   I'm not sure.
10  Q.   Could they use track wheel or skid steer
11    machines?
12  A.   I expect so, yes.  They're small enough.
13  Q.   If that wasn't the case, what were the
14    alternatives for cleaning the pipe?
15  A.   Hand-digging, hauling it out in buckets.
16  Q.   Are you aware of a procedure using a portable dam
17    with an underflow?
18  A.   I've heard of it.  I've never seen it used.
19  Q.   Is that a patented process?
20  A.   I have no idea.
21  Q.   Do you know what that procedure costs compared to
22    standard pipe cleaning?
23  A.   I do not.
24  Q.   Would you have criticism of DWSD if they had used
25    that patented process rather than having people
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 1    go down using hand by bucket?
 2  A.   I have no opinion on that one.
 3  Q.   Do you know how much material was removed from
 4    the 11-inch diameter -- the 11-foot -- I keep
 5    saying 11-inch.  I guess I can't believe it's
 6    that big -- 11-foot diameter pipe?
 7  A.   I don't know how much was removed.
 8  Q.   Would that make a difference in the cost?
 9  A.   Yes.
10  Q.   And that wasn't in your budget?
11  A.   We had cleaning in our budget, yes.
12  Q.   But not that special cleaning that we just
13    discussed?
14  A.   Correct.
15        MS. HATHAWAY: Could I just take a
16    minute, please.
17        (Off the record at 3:50 p.m.)
18        (Back on the record at 3:57 p.m.)
19        BY MS. HATHAWAY: 
20  Q.   Did you have any conversations with anyone on
21    behalf of Macomb other than counsel in regard to
22    giving you -- you particularly your instructions
23    and what they wanted you to do in this case?
24  A.   I did not, no.
25  Q.   You didn't talk to Victor (sic) Marrocco at all?
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 1        MR. ADDIS: Anthony.
 2        (Off the record at 3:57 p.m.)
 3        (Back on the record at 3:58 p.m.)
 4        BY MS. HATHAWAY: 
 5  Q.   Mr. Marrocco, did you ever talk to Mr. Marrocco
 6    about anything associated with this assignment?
 7  A.   I have not.
 8        MS. HATHAWAY: All right.  I'm done.
 9    Thank you very much.
10        THE WITNESS: Thank you.
11        EXAMINATION
12        BY MR. ADDIS: 
13  Q.   I don't normally do this, but I have just a few
14    clarifying questions.
15        MS. HATHAWAY: You know that means I'll
16    have clarifying questions.
17        MR. ADDIS: I know it will.
18        BY MR. ADDIS: 
19  Q.   You were just asked a question about contacts
20    with Mr. Marrocco.
21  A.   Yes.
22  Q.   Prior to this litigation did Mr. Marrocco ever
23    ask you to do anything on this case directly?
24  A.   Myself, no.
25  Q.   Okay.  At some point in time, as you provided
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 1    that here, AEW did a review of Inland's budget.
 2    Is that correct or incorrect?
 3  A.   That is correct.
 4  Q.   In fact, is it correct or incorrect that Inland
 5    had two budgets, first a preliminary one and then
 6    a final one?  Do I have that right?
 7  A.   Yes.
 8  Q.   And if I'm wrong, tell me, okay?
 9        What were you asked to provide to
10    Macomb, AEW, and when were you asked to provide
11    it?
12  A.   We were asked to provide an engineer's opinion of
13    cost for the repair work, and that was in roughly
14    March, I believe, of '11 -- 2011.
15  Q.   Okay.  And as you testified here today, in that
16    comparison, you were sometimes higher than Inland
17    on some portions and lower than Inland on others;
18    is that accurate or inaccurate?
19        MS. HATHAWAY: Objection, leading.
20        BY MR. ADDIS: 
21  Q.   You can say yes or no.
22  A.   Yes.
23        MS. HATHAWAY: That means it's leading,
24    doesn't it?
25        BY MR. ADDIS: 
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 1  Q.   Accurate or inaccurate?
 2  A.   Accurate.
 3  Q.   How did you become aware of the final price?
 4  A.   We saw the final price in the agreement for the
 5    purchase of the sewer system from Detroit by
 6    Macomb County.
 7  Q.   Okay.  In the estimate that you provided to
 8    Macomb, what was your final number, the budget?
 9  A.   $28,828,490.
10  Q.   And the final number that you finally located was
11    what, the final price paid?
12  A.   54 million, and I don't know the change after
13    that.
14  Q.   Okay.
15        MR. ADDIS: I don't have anything more.
16        RE-EXAMINATION
17        BY MS. HATHAWAY: 
18  Q.   Your estimate was based on largely your review of
19    the Inland budget, correct?
20  A.   And the NTH plans.
21  Q.   All right.  The Inland budget changed
22    significantly as they did the project.
23  A.   At some point it changed.  All I have is the
24    beginning budget and the final summary.
25  Q.   All right.  So Inland thought that it was going
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 1    to cost substantially less than it did until they
 2    got in and saw the work that needed to be done,
 3    right?
 4  A.   I don't know why their cost changed.
 5  Q.   And you don't know what happened in the project
 6    different from what their preliminary budget was?
 7  A.   That is correct.
 8        MS. HATHAWAY: I have no more
 9    questions.
10        MR. ADDIS: We're done.
11        (The deposition was concluded at 4:01 p.m.
12    Signature of the witness was not requested by
13    counsel for the respective parties hereto.)
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1                    CERTIFICATE OF NOTARY
   
 2  STATE OF MICHIGAN    )
   
 3                       ) SS
   
 4  COUNTY OF MACOMB     )
   
 5 
   
 6                  I, MELINDA S. MOORE, certify that this
   
 7       deposition was taken before me on the date
   
 8       hereinbefore set forth; that the foregoing
   
 9       questions and answers were recorded by me
   
10       stenographically and reduced to computer
   
11       transcription; that this is a true, full and
   
12       correct transcript of my stenographic notes so
   
13       taken; and that I am not related to, nor of
   
14       counsel to, either party nor interested in the
   
15       event of this cause.
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22                       MELINDA S. MOORE, CSR-2258
   
23                       Notary Public,
   
24                       Macomb County, Michigan
   
25         My Commission expires:  September 6, 2016
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IWPC Field OoeraUons 310.576.73 $27.1!fi1t2J 159.826.64 ""-41ao """"'''' ""864.'" $71 065.m $100llSll" "'1m." $33,S9a.71 $21 SB4.S0 $824,33 $11.00 $564325.04

Labor S222.27U $1'B,BI2.21 .$136,471.06 $138829.60 $111.214.64 $86.....ac 185ll11.1ll $IID,357.6': $B145B.5 $60,078.01 $21,124.47 lO.OO $0.00 11.155,009.41
Malerials "",014.M $377B5.1l1 $52.502.5 .'34.48O.3l ,9'97." $10828.8l $6 0ll8.1 .. 682.1 $1o.7B5M ,110n,e $4109',1 $2,669'" '0.0 ,254422.0
Fnuioment $297......1 ,142M7~1 $229932.'" ,24210a'" $94Blal '''.094.81 '131.912.91 $128.70s.o $189,919.8 "'10 023.61 $96147.S 'O.oc IMO $1 B43,648.19

Gl Bonds I811edaJ Insurance $0.0 ,aD lO.OO 10.00 $B7M64.64 ,aoo ,0.00 $O.m $0.00 113MOO.0 $0.00 ".nr <147500.00 1657 09',64

""blalal 1543.131.1 $33B7Di.lr. $478:""'" $470906.9 1651"""'" $2884a4.26 $294 961.79 l314004.78 $323,937.6 14$3179.3l 1100 roe.o' $BASS." $147500.00 $4.474580.06
5% MU 1... 1011 5ON $81459.68 150505 $71809.94 $71,635.0' 165.189,09 $26.849.43 $29,495. '31 '00.41 132~93.7S $45.317..- ,lS 003.0 1349.37 $14750,00 $539~31~6,

~TOtal $&24,600.85 $387;1.01.09 $550,542,8 $550,742.96 $71"5030 1296.34"" 132'A53.57 $34$~05.25 $355,331.39 545M97~ 5196.042.70 ,$3~'3.0 1152.250,00 IM13,'l1.72
IWPC CCiIsuJlants $307.'50A9 1423.584.6 1347.217.00 5353.760.71 $213740.57 $255164';1 5293,621.99 . 12061'0.06 1150 5'7~ 1\23.57B.2l 166,00'.66 10.00 10.00 1'714111.93
~_8IlCfric '39.903,lS $402,336.22 $407~38." =0 1B2.91 5191.414.21 $f8S 756.62 $219109.17 1111,933.01 13'.151.27 $10711'1l1 '1884'" . 10.1lI 10.00 11.086191.06

"'''''''''''' .' 1374 722.52 ~'69 61'.16 $39'!Jl."'1 $14S127.1 111,.078.06 113.9 \'S26 1187n90,15 1169 391> 149,365.59 $43,22711 $11,15a~ IMO IMO 12 0'2.158.29
sac I -$32.01 $0.00 19B.38 S?I10,064.37

$117625.85 $700.550.66 $917888.1 $100308.36 1716"9.6 $78B,514.83 '69'''''.29 1444,.162.35 126.9'a91 lO.llI 10.00 $0.00 l'tO " 168'2225
J.Mack""""" $28.500.00 $5796000 177,250111 $75640.0 174890.00 177.29MO 1"80MO 177,260.00 17725M $87.480.0 $12.7Bll.OC 10.0 10.~ $743160.00
Great lakes DMnlJ & Sa]vaQe $29~06.~ mooo.oo "58.251.6 $0.0 ...m S24056B.a7
Rilewav Fence '15Mllm $0.00 '12a50.00 $5.BSll' $0,00 $ll.1lI lO.rn lo.rn $0111 $0.00 $0.00 IMO l'tO $33.840.00

:;;;. OTEEn'"", $O.O! $1OB,BI1.21 $4,462.10 =995~ $393.09 $3 134m $74101. ""9021" "1"9. 5:103750.0 15.1114.'33 $0'" $100.1 S81a.384.3E

CL Maoomb CCUflN lO.m S1.332.5l $343.87 laBB4Jll 1165Jll $405~3 $214.1 1642.5l lO.O $1,44&.91 ,,'" 99 lOrn $0.0 $11""1.52

0 Maoomb Coun!'! PublicWolks l'tO $0.00 10.00 19.300.01 lO.m $OJlI '0.00 $0.01 larn 10.00 lO.O 10.00 16.2lJ0~ 115E06.0t

0 WrtN fnlsmet and cable $3ll.523~ 5~00 $0.00 $30,523.5(

t- $cartan SoedaJUes $0.0 IO.DO S73.210.75 IlJ.IJ( lO.<I $0.00 $IJ.OO ""'" lO.O 10.00 10.00 $0.00 $0.00 $73 '10.n
F=() Detroit $O~ 1M laDO IO~O 133.771" "'973~3 $13009.91 "'440" " 19U ~O.OO $0.00 saO $OJlll 161450,61
CO""",,,. $7 040.0 $0.0 $7 040.01
Co""'-'l $62024.13 IO.M $82,024_1~

_ Lin'<. Inc. m2.635.8

Illal..... Aerial 10.00 $4092.40 ".00 10.00 11417~0 1100'.00 $414~0 $0.00 $1.564.60 $11l2Olll 10.00 ...." 10~ $9 553,51
FermJSllll mo.oo $94874,1 $181,798.7 $41,023.8 1267.B19.61 3166,738.11 1121 '06.3' $109,458.01 1922,623.1 $5B9.126.~ lO.~ $0.00 $2,479,355.B!
Ferml!mn ArflfOr , $0.00 10.01
F forEouiomeJl1 $0.00 $O.O!
Martin COnIrnl s.mc.s SD.O $a.Of

.
s_

$Se4,022.~ $2.254.15B:f5' $2,414,628.11 $1636172.87 $1,674,914.44 $1605511.75 $1 695..385.02 $1739,369".53 11.29599tn $1.2lJ4.370.18 1296.198.29 $0.0 $691l3B.34 $16.771 646.4:
8% MU 1-4. 5% 5ON $70.721.76 $181 132.49 $193,170.0 $130~.83 $83745.72 $74991.11 $79.246.23 $6'~O~54 $5521'.13 m"'-'llIll 1144".7< 10,00 11131'.7 11 03616•.3:
lWPCTotaI 59141'3.7' $2.445~'''' $2,607 ;lS5.2 $13&7-.70 $1,7$B,SSO.l , 11.S60~02.95 $1,77"'''''' . 'f,B23.&72.07 $1,3411S'l.l1( $1,261,365.15 131~627~1 ~D.OO 160,35B,S9 117$07MU.

LOS G!Aemenses 10.00 10.00 $O.~ lO.OO $0,00 .'0.00 laoo $0.00 10.m ·o.rn 10.110 10.00 10.00 $O.Of
Sonds wIth 3vr Mafntenance 10.00 $0.00 $0.0 10'" $151120.00 10.00 50.00 $0.00 '0.00 lO.O $0.00 $0.00 10.00 Si51120,Ol
Lab.. $45116U $851,208.4 $132,705,4 S1853'J7.7 $575497,5,: 1746 29'.62 $985326.1 $890,008.0 $266376.6'l 1144.509.1i "38S7" $0.0 '0.0 'I 324,369~'

Materials $3923$0.70 1433.755.32 12S2~'" 1242.06327 1187,057.06 1357,090,91 $586 036.04 1233,693.17 11205aa.71 ......., 190,131.51 10.00 ".00 12,937,751.~

Frn,"""", 51e9.276.63 1413,066.65 15'4.598.91 $825.'S5.19 1770,7S9.75 3956 066,50 11.06821l5.59 19a5783.16 $25' 331.76 $1061aa1 $56,340.$0 so,oo 10.00 $5,946,809.8:

9.JJ~
I .::;;;,..;;..:.:..;;.:.;;:;..

EXHIBIT NO..s-.
7~W~/'t
M.MOORE
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I1J5,294.B7 126 098,881
10.00 $0,0(

10.00 '" N

$1_041,46 11,440.....1
1552,723.00 $4442~71

11~~,oos,90 ~QO;

$3,893.79
1

$27,88m6.~1

$1.899,845."
$'29,092,S72.1 !
151.463.374.5l

$428,332A~

~ _$16,~~45A51
$0. . l2II.ooaoo-

$325$86.98 $18.579,231."
$173A76 14.503 04.N
~~540.0 $339.S43.9tl 1

$0. 1170,755.921

·11 417.03 . $631749.951
$0.00 $1S 530.00:
$0.00 Sie 117,00
$O~O $285551.31

$354,815.69 $1tl,S47.425.72

~.

~
$49OA58.691 . $4!l@!~]
~

. 421. . 421.63M8
-$1~8.07~ -$1~1 9.00

$0. $14,360 O.4~

$0. $.1.573,174.981

$0.0 $510.000.001
$92.16 "'0284.581

. $129204$. 13.958036.001
~81.04 . '195.678.27'

10.00 10.00
.$0.00 $98,775.001

~ 10.001
$0,00 $O.nc

~
$0:001

$0,001
SO.OO

$0.001

M
~
$Oj

!Q,Q!
$0.01

~
$O.OO!
1Q.&Qj
..!Q,QQJ

$O.OOi

$O.G

m
$0,0
$0.0

J2&
SO.Oi

10.0'
$52,85$,...~

52..953.895$8

. '0,0 $880]01.861
$Oi" $29000.2:
$0.00 $7lJ{l801.91

!6.51S.69 $9~·4fO.OO

$0.00 10.001

.J!ll!

~~
$0.00 1

!Q,Q9j
$Q.OI

10.001
.12&0
$0.1]1

$285.551.51
1286,551>11

$0.01

$2B~::1
~

$68.553.·
$3,""

$273,~

§!..
$0.01
$O.N

$273,~.QY

$0.0

$~
.$~4,B36,!!

$618,655.21'

~
_ l547,173.81

.1.1........
10.001

$0.001

$2BII,681.1
$,0,01

!Q,Q!
!Q,Q!
$0.01

~
$2fi,51~.,

$0.001

=;.001
10.00

1M9!
$O.OO!
$O.N

$280,581.1
~Ol

$0.0
'0.001

!MQj
$OAO'

$280,681.141
$12,75B.231

$293,439.3'
$2.063.241.8~

"'.
1$2,156.2

$2,066,39~1
I 5O,1lO4.2lI0,92

$0,0;

$0.001
$Q.O!
$0:001
M
lo:0oI

$32.911·

$64,539.511
$109.S34,6

00.0
f109,B34.6

--'M
§!O
so.~

132 911.25
10.00
so.oo

$1,!l45.5f
m55S.Bl

1946,396.141

$744A91M
$33,915.31

$778,406.7j
$ 475899,04

10.00

$39,594.2
$867,653.71i

$0.01

$143~.80
0.00
$O~O

$3,166,0B6.4i
$144,088.81

$3,310,154.9a!
$5479,232.31

10.00;

$2,298,432.~

~484.33i
,9411.«

. $2.29lIA32.71
$(1,111

$22,8Il6.1Il
$527,47U

$0.00
122.511.28

$0.00
1117,778.31

1
10.00
$0.00

_,5ll8.2!

IQOOI
Io:OO!
$0.001

$3A09,001.661
$153,919.21

$3,682,921.07
$5682,007.B9

$0.00

$2.861.026.T.
$Oll

$2.861,52~T.

l364,2!!°M
.J.Q,Q!

Sll.

!2,619&6!I.761
.~.956..9I

___ $0.001
$60,761.21

$543,118.53;

178'573.00'1
10.00
10.00
$0.001

M$0.001

$44388.84
$6~06.84,~01 18,706,397.73 fS,47S,i3£311 $2,475,898,0.

$4Wl.81l1
11,lI!l9,826"

$3 38150$,17
$151,284.58

$3,532,793.75
$5,508,640.30

$0.00

11,052.257.•

$2.281.519.m
$D.O(

$2.281.679~

$371,704.8l
$0.01
$0.01

$2,0~'

:07.426.~

$ 35,057,353.69 II 40,783,711.42 1$ 48,'W83.73 I$ 4~71',BB2.78

m.
$0,0(

$1.009.6<
'1.088.677.1

_ $0.01

....1M9I
~I

$76.m.63
1

11,66l~09.29

$3,444,231.0'
$17:\211.>

13.816,442.801
$6,091.753.7,

$0.01

so.OOI
1M9!

_ 10.001

$1.61~.532.881

$1,682$11.78
_~3

10m

$168,447,4'1
$1 .!52.921,7@

10.00

$j,~84.474.331

S3.117m8.051
1249.56128

$3 36S.S77.33
$5,684.188.991

1105,725.88

1781116.71
$1,67G,1MJl~

$1.693,334.21

$0.00 $0.01
$MO $0.0 1

$29.3IQ. 122.919.8
$299,68121 11.003109,00

<tllld 10.00
1O.0Il . 10.00
$O.O.OL $0.00

$1,351,436.01
157 71.80 .

$1A19~07.Bl

Ji2,511,049.~

$200,883.~

12,711,133.2'
$5,870,272.2

'109,187.071

$33,712,8::

$43,183.011
$483 673.50!

$0.00
$0.00

s98,715,OO
$115.500.821

$15.530.001
!O.OI

!69,m.4:
$1,.482,72~71

$1

$3,175,485.00
$254 038,40

$3429 491.40
$s.2El1,es7.13

1118,472.96,

$1.722.729.2
lO,iiIl

$1,=~
$613,D73~

$14 025.41
1224,703~1

$0.00
0.00

119.117.00

1510.000.01
$2O,m.91

$426,242.191
10.00
lo:OoI
iQ.OOl.

$1D2,119.5!
$a,i44.S10.M

S?,042.390.91

$1.199,226.7
$l1!.ooo.~

$1,219,226.7,
$7Il7$1Ml
$131,300.~

$137;00.1

$t042.80S.81
115!,42Qaal

$3.383.737.19
69098,98

$3,832,B36.17
$5,212,1BO.81

$96.946.51

$

~ landscaplntl

arbs FE! MU

~b10taJ
bmza'fion

.c._
• Illes-

hrsdIelb &SolIS
CoIa_
Fil
SeablixOMno

Previousl SUbmitted
Sales Taxnot prevk)ilslv biled

'-' %MU

~ u-btotal

,lerf1ll9 HeighlS Treasurv
OTAL
'OTAL TO DATS

IcredH for CrnneMatsl Steel
Business Tax Credit
ISUbtotal
115% MU 14, 10% 5ON

K3reat laIces Divina
Solomon OMno:!

=BanorTowiM
'"' f% Business Tax

SUbtotal

ILDSTotal
.os 0

iUbs rtf Baker
Gmufinll

~lDS &FE mel SUbcon!ra<las
.ubs 8% IW?C MU 1-4, 5% 5 ON
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In Re: City of Detroit, Michigan Ramesh C. Shukla
July 09, 2014

Page 1

 1                UNITED STATES DISTRICT COURT
   
 2                 EASTERN DISTRICT OF MICHIGAN
   
 3                      SOUTHERN DIVISION
   
 4 
   
 5  __________________________
   
 6  In re:                    )    Case No. 13-53845
   
 7  CITY OF DETROIT, MICHIGAN )
   
 8                           )    Chapter 9
   
 9             Debtor        )
   
10  __________________________)    Hon. Steven W. Rhodes
   
11 
   
12 
   
13       The Deposition of RAMESH C. SHUKLA,
   
14       Taken at 150 W. Jefferson Avenue, Suite 2500,
   
15       Detroit, Michigan,
   
16       Commencing at 1:25 p.m.,
   
17       Wednesday, July 9, 2014,
   
18       Before Melinda S. Moore, CSR-2258.
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 

Page 2

 1  APPEARANCES:
   
 2 
   
 3  RAECHEL M. BADALAMENTI (P64361)
   
 4  Kirk, Huth, Lange & Badalamenti, PLC
   
 5  19500 Hall Road
   
 6  Suite 100
   
 7  Clinton Township, Michigan 48038
   
 8  586.412.4900
   
 9  rbadalamenti@khlblaw.com
   
10       Appearing on behalf of the Macomb Interceptor
   
11       Drain Drainage District.
   
12 
   
13  JEROME R. WATSON (P27082)
   
14  M. MISBAH SHAHID (P73450)
   
15  Miller Canfield Paddock & Stone, PLC
   
16  150 W. Jefferson Avenue
   
17  Suite 2500
   
18  Detroit, Michigan 48226
   
19  313.963.6420
   
20  watson@millercanfield.com
   
21  shahid@millercanfield.com
   
22       Appearing on behalf of the City of
   
23       Detroit and the Witness.
   
24 
   
25 

Page 3

 1  ARTHUR H. RUEGGER
   
 2  Salans FMC SNR Denton
   
 3  1221 Avenue of the Americas
   
 4  New York, New York 10020
   
 5  212.768.6881
   
 6  arthur.ruegger@dentons.com
   
 7       Appearing on behalf of the
   
 8       Official Committee of Retirees
   
 9       of the City of Detroit.
   
10 
   
11 
   
12 
   
13 
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  Detroit, Michigan
 2  Wednesday, July 9, 2014
 3      1:25 p.m.
 4      (Mr. Ruegger not present at 1:25
 5      p.m.)
 6      RAMESH C. SHUKLA,
 7  was thereupon called as a witness herein, and
 8  after having first been duly sworn to testify to
 9  the truth, the whole truth and nothing but the
10  truth, was examined and testified as follows:
11      EXAMINATION
12      BY MS. BADALAMENTI: 
13  Q.   Sir, can you state your name for the record.
14  A.   Yeah.  My name is Ramesh Shukla, R-a-m-e-s-h.
15    S-h-u-k-l-a, that's my last name.
16  Q.   And do you go by R.C. Shukla?
17  A.   Yeah.  C is my middle initial.
18  Q.   What does it stand for?
19  A.   It's stands for C-h-a-n-d-e-r.
20  Q.   Are you currently employed?
21  A.   No.  I'm retired.
22  Q.   When did you retire?
23  A.   March 2012.
24  Q.   Where did you retire from?
25  A.   From City of Detroit Water and Sewerage

Page 6

 1    Department.
 2  Q.   What is your educational background?  Do you hold
 3    any degrees?
 4  A.   I have a bachelor's in engineering and I have got
 5    a master's in business administration.
 6  Q.   From where did you get your bachelor's?
 7  A.   I did both of them in India.
 8  Q.   Do you hold any other certifications?
 9  A.   Professional engineer from State of Michigan.
10  Q.   Any other certifications or licenses that you
11    hold?
12  A.   No.
13  Q.   Have you ever been a party to a civil lawsuit?
14  A.   I don't understand the question.  What --
15  Q.   Have you ever been sued or sued anybody?
16  A.   No, I've not sued anybody, nor anybody has sued
17    me.
18  Q.   Have you ever been charged with a crime?
19  A.   No.
20  Q.   When did you become employed with the Detroit
21    Water and Sewerage Department?
22  A.   1988.
23  Q.   And what was the position you took in 1988?
24  A.   I joined as a junior mechanical engineer, the
25    bottom rung, the first one.
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 1  Q.   And were you promoted at some point?
 2  A.   Yeah, I got promotions in between, yeah.
 3  Q.   What other positions did you hold?
 4  A.   Ultimately I ended up as assistant director of
 5    engineering.
 6  Q.   And when did you get that position?
 7  A.   I think it was in 2006.
 8  Q.   Who was the assistant director of engineering
 9    before you?
10  A.   His name was Gregory White -- Greg White.
11  Q.   And where did he go when you took that position?
12  A.   I don't know.  He just left the city.  I'm not
13    sure where he went.
14  Q.   Do you know if he retired?
15  A.   No, he just resigned and left.
16  Q.   Prior to being employed with the Detroit Water
17    and Sewerage Department, where were you employed?
18  A.   This is like my first job in the States.  I came
19    to the States in August 1988, joined the city in
20    November '88.  That's when I started.
21  Q.   Have you been employed since -- in any capacity
22    since retiring from the city?
23  A.   I worked for one company in Toledo for about
24    10 months.  It's a private company -- HVAC
25    company.

Page 8

 1  Q.   What's the name of the company?
 2  A.   Frische-Mullin, F-r-i-s-c-h-e-M-u-l-l-i-n.
 3  Q.   What would your job duties have entailed once you
 4    took the assistant director of engineering
 5    position in 2006?
 6  A.   The description of my job, is that what you're
 7    saying.
 8  Q.   Yes.
 9  A.   I was in charge of engineering, which means
10    looking out for all the functions that were done
11    in the engineering department, like planning,
12    design, consultants -- you know, hiring of the
13    consultants and all that, basically getting the
14    work done by the consultants, bidding the projects
15    out for construction, managing construction,
16    payments, the whole thing.
17  Q.   When you say "hiring consultants," would those be
18    engineering consultants?
19  A.   Engineering consultants.
20  Q.   Would you hire contractors and subcontractors to
21    actually perform the work?
22  A.   I wouldn't hire them, but I will get the work done
23    from the consultants and contractors that was
24    hired by the city -- by the department.
25  Q.   Did you ever sign contracts on behalf of the
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 1    defendant -- or the city?
 2  A.   No.
 3  Q.   What was the process by which consultants were
 4    selected by you or approved by the city during
 5    that time period?
 6  A.   I said I did not select any consultants.
 7  Q.   Okay.
 8  A.   The process normally -- normally the process is
 9    that the consultant contracts are advertised by
10    our contracting and grants department.  They get
11    all the quotations; they get all the proposals,
12    are proposal type and all that, and the proposals
13    will be evaluated -- the evaluation of the
14    engineering part of the proposal, my group will be
15    involved in that.  We would evaluate that and give
16    the recommendation to contracts and grants.  They
17    will do all the further work.  They'll select the
18    consultant, get it approved by the board and the
19    council.
20        Once the consultant is given a start
21    work order, my work starts.  Then they work under
22    me.
23  Q.   What was the method by which you would evaluate
24    the consultants or the proposals that were given
25    to you?

Page 10

 1  A.   Technical evaluation and all that.
 2  Q.   Was there a rating system?
 3  A.   There used to be a rating and weighting system --
 4    yes, weight system.
 5  Q.   Before you answered that question, you told me
 6    normally there's a bidding process.  Was it ever
 7    the case there was not a bidding process?
 8  A.   I don't remember any time when it was not done by
 9    the open advertisement.  And I wouldn't rule out
10    anything, but I don't remember anybody that we
11    selected that was not advertised.
12  Q.   What position did you hold in -- immediately
13    prior to being the assistant director of
14    engineering?
15  A.   Before that for almost 10 months I was the interim
16    general superintendent of engineering, and that
17    happened in 2005.
18  Q.   And how would those job duties have been
19    different, if at all, from the position that you
20    got in 2006?
21  A.   More or less the same thing.
22  Q.   I'm sorry?
23  A.   It's more or less similar.  Because position was
24    vacant, so they gave me that position right away.
25    And they promoted me to the AD after that.
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 1  Q.   How about prior to being the interim general
 2    superintendent?
 3  A.   Before that, my designation was field engineer.
 4  Q.   And how long did you hold that position?
 5  A.   From 1998 till 2005.  Seven years.
 6  Q.   Did you have any oversight responsibilities as a
 7    field engineer over the department?
 8  A.   Over site of what?
 9  Q.   Over site of the engineering department.
10  A.   No.  No.  No.  We had a specific role.  My job was
11    oversight of the construction activities.  That
12    was my job those days.
13  Q.   Okay.  Who did you report to when you were in the
14    position of field engineer?
15  A.   I had a head engineer which was in charge of my
16    section.  I was reporting to him.
17  Q.   Who was that?
18  A.   You want his name?
19  Q.   Yes.
20  A.   His name was K.V.; those are initials.  Last name
21    is Ramachandran, R-a-m-a-c-h-a-n-d-r-a-n.  He was
22    there at the time.
23  Q.   How about when you held the position of interim
24    general superintendent, who did you report to?
25  A.   I reported to our deputy director, which was Gary
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 1    Fujita, F-u-j-i-t-a.
 2  Q.   Is as the assistant director of engineering, who
 3    did you report to?
 4  A.   I reported to Gary Fujita.  He was the deputy
 5    director.
 6  Q.   Who did Fujita report to?
 7  A.   The director, Mr. Mercado.
 8        MR. WATSON: Are you asking for any
 9    specific time period here?
10        BY MS. BADALAMENTI: 
11  Q.   Did that change at any point?
12  A.   You mean change what?
13  Q.   We've talked about the time period from 1998
14    until the time that you retired.  Did Mr. Fujita
15    hold the position of deputy director?
16        (Mr. Ruegger present at 1:36
17        p.m.)
18        THE WITNESS: No.  No.  There were
19    other people during that time.  I think Gary
20    became the deputy sometime in the mid-90s or
21    something like that.  There were other people
22    before that.
23        BY MS. BADALAMENTI: 
24  Q.   In the course of your employment with the
25    engineering department, did you become familiar
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 1    with a firm known as Inland -- Inland Waters?
 2  A.   Yes.
 3  Q.   Did Inland Waters -- when you were field
 4    engineer, did you oversee any project that was
 5    being done by Inland Waters?
 6  A.   Yeah.  They did some work for us, yeah.
 7  Q.   What projects were you involved with as a project
 8    engineer for Inland Waters?
 9  A.   One of the projects was the construction of a
10    water main in Ypsilanti Township.  The project
11    number was WS-360C.
12  Q.   Any others you remember?
13  A.   I don't remember a whole lot of projects.  This
14    was one of the major projects.
15  Q.   How about when you were the interim general
16    superintendent, was there any project with Inland
17    Waters that you recall being involved with?
18  A.   As part of the interim general superintendent of
19    engineering, all the projects that were done in
20    the city engineering department, they were all
21    under me.  Inland Waters was doing the -- what
22    they call the sewer repair project, CS-1368, if
23    that's what you mean.  That's what they were
24    doing.
25  Q.   So what would your role have been with respect to
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 1    oversight or involvement in CS-1368?
 2  A.   No.  As I said, I was in charge of the whole
 3    department -- whole section.
 4  Q.   I understand that.
 5  A.   CS-1369 was being overseen by the field
 6    engineering group and the design group, and then
 7    they were all reporting to me.
 8  Q.   So your department would be overseeing CS-1368?
 9  A.   Right.
10  Q.   Okay.  And that oversight, what types of things
11    would you be doing?  When you say the word
12    "oversight," what --
13  A.   Basically issue them the task orders for work in
14    various locations in terms of collapse, blockage.
15    That was their kind of work they were doing, and
16    then whatever we need to do in order to repair
17    that.  Whether we need to dig it up, put a new
18    pipe in or put some kind of lining system, that
19    was part of the job.
20  Q.   So would your department actually prepare the
21    task order for --
22  A.   Yeah, we prepared the task order, yes.
23  Q.   Who determined the price associated or the cost
24    associated with the task order?
25  A.   There were prices in the contract and all, in the
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 1    document, pipe sizes and footages and all that.
 2    So they went and did the investigation and found
 3    the size of the pipe, how deep it is, what kind of
 4    material it is.  Based on that, based on the price
 5    that was in the contract documents and all, they
 6    will give us a price for that.  We approve the
 7    price or we negotiate, whatever we need to do.
 8  Q.   The price is determined before the work is done?
 9  A.   Unit prices were there in the contract.
10  Q.   Did you have occasion to personally speak to
11    anyone at Inland during your involvement in
12    CS-1368?
13  A.   Actually personally -- what do you mean by
14    personally?
15  Q.   A few minutes ago you told me your department
16    over saw the construction.  So my question is:
17    Did you have any one-on-one contact with anybody
18    from Inland Waters?
19  A.   I mean, as part of the -- as in charge of the
20    section, no.  I knew all the contractors and
21    subcontractors.  I knew their project managers.  I
22    met them when they came for some meetings.  So I
23    did talk to them.
24  Q.   Was there a time during 1368 -- the
25    implementation of 1368 where you became the
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 1    person that was out at the site while the work
 2    was being done?
 3        MR. WATSON: Are you talking about once
 4    we get into the sinkhole and the repairs?
 5        THE WITNESS: The sinkhole, is that
 6    what you're talking about?
 7        BY MS. BADALAMENTI: 
 8  Q.   With respect to 1368, the sewer lining contract,
 9    was there ever a point in time before that
10    contract had any amendments issued that you were
11    the person that was out at the job site looking
12    at work that was being done?
13  A.   Okay.  I'll answer it this way:  I was personally
14    involved -- personally I was in charge of one of
15    the projects when I was not the assistant director
16    or interim general superintendent of engineering.
17    At that time I was field engineer.  That was the
18    sinkhole in 15 Mile Road between Hayes and
19    Schoenherr.
20  Q.   So as the field engineer, the position that you
21    held, was that till 2005?
22  A.   2004 and '05.
23  Q.   So you were the field engineer and that was your
24    designated project?
25  A.   That was my project, yes.  I was the project
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 1    manager on that job.
 2  Q.   Was there a team underneath you?
 3  A.   Yes.
 4  Q.   Who else was involved?
 5  A.   I had two other engineers working for me, and then
 6    two inspectors.
 7  Q.   What are their names?
 8  A.   The engineers are one George Rayes, R-a-y-e-s.
 9    The other name was Casey Mansour, M-a-n-s-o-u-r.
10    The inspectors was Charles George -- and I'm
11    forgetting the name of the other guy.  There was
12    one more.  I don't remember his name, though.
13  Q.   So as the project manager what would your duties
14    have entailed out at the sinkhole?
15  A.   My duty was to supervise the -- not supervise --
16    yeah, that's right, supervise the day-to-day
17    construction work going on there.
18  Q.   So were you out there all day every day?
19  A.   I was there every day.
20  Q.   Who was the lead contractor who was overseeing
21    all the subs?
22  A.   Lead contractor of CS-1368 was Inland Waters.
23    That was the name of the contract, 1368.
24  Q.   Is that what you observed to be the case out
25    there?  Was Inland actually the one holding the
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 1    morning meetings and coordinating the work?
 2  A.   Yes, we had daily meetings.
 3  Q.   Inland Waters held those meetings?
 4  A.   Inland Waters was in charge of the meetings, yes.
 5  Q.   Who from Inland Waters would have been in charge?
 6  A.   The main person was Walter Rozycki, R-o-z-y-c-k-i.
 7    And then they have another project manager who
 8    came from time to time, not every day.  His name
 9    was Dennis Oszust, O-s-z-u-s-t.  He was not there
10    every day, but Walter was there every day.
11  Q.   Were you involved at all when the 1368 Amendment
12    2 -- when the terms and conditions of that were
13    negotiated and arrived at and the amendment was
14    actually executed?
15  A.   Amendment of the original contract?
16  Q.   Right, Amendment 2 of 1368.  Were you involved in
17    that process?
18  A.   We had quite a few amendments.  Which one are you
19    talking about?  Which year?
20  Q.   Let me pull it out for you.
21  A.   Yeah, please.
22        MS. BADALAMENTI: I'm going to mark as
23    Exhibit 1 a package of documents that the front
24    page reads Amendment No. 2, Contract No. CS-1368.
25        MARKED FOR IDENTIFICATION: 
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 1        DEPOSITION EXHIBIT 1
 2        1:45 p.m.
 3        THE WITNESS: Is there a board letter
 4    here?  Just the legal documents.
 5        MR. WATSON: It's the same thing you're
 6    looking at.
 7        THE WITNESS: It's the same thing?
 8        BY MS. BADALAMENTI: 
 9  Q.   Yes.
10  A.   This is amendment for the $35 million?  Is that --
11  Q.   I'm asking you, is this the amendment?
12  A.   I don't see --
13  Q.   Do you recognize this to be Amendment 2 to
14    CS1368?  If it's not, it's not.  I just need to
15    know that from you.
16  A.   I think I remember this amendment.  I remember
17    seeing this.  I was not the one who presented it
18    to the board, but I did go through this, yes.  35
19    million, the original --
20  Q.   The page on the top that reads page 3 of the
21    contract, there's the reference to the
22    $35 million that you asked about.
23  A.   Yeah, I saw that.
24  Q.   Is it your understanding that Amendment 2 to
25    CS-1368 was for $35 million?
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 1  A.   Yes, that's what it says.
 2  Q.   Were you involved in the negotiation --
 3  A.   No.
 4  Q.   -- of --
 5  A.   No, I was not involved in the negotiation.  I
 6    remember this one.  I remember this one.
 7  Q.   Do you know who was involved in the negotiation?
 8  A.   It must be the contracts and grants group.  They
 9    do all the negotiations.  And some people from
10    engineering department may be part of it, but not
11    my group, because I was field engineer those days.
12  Q.   So did anybody come to you and ask you about
13    Amendment 2 before it was entered into?
14  A.   I don't remember that.  I don't know.  I don't
15    remember that specifically.  But I know it's
16    involved in sinkhole.  I remember that.
17  Q.   When you use the term "sinkhole," what are you
18    referring to?
19  A.   15 Mile and Hayes sewer collapse.
20  Q.   And the sinkhole was repaired under the terms of
21    this Amendment 2; is that right?
22  A.   Under the terms of this amendment, yes.
23  Q.   The last six pages of this document, can you flip
24    to that.  It begins with Exhibit B-2, Costing
25    Summary.

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(5) Pages 17 - 20
13-53846-swr    Doc 7885-20    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 6 of 32



In Re: City of Detroit, Michigan Ramesh C. Shukla
July 09, 2014

Page 21

 1  A.   Costing Summary, um-hmm.
 2  Q.   Do you recognize this document?
 3  A.   Yeah, I do, this page.
 4  Q.   This is a document that you prepared.  Is that
 5    your signature on the bottom of it?
 6  A.   That's my signature.  Prepared by my engineer, but
 7    my signature is on there, right.
 8  Q.   What engineer would have prepared it?
 9  A.   George Rayes, the guy that was working with me.
10  Q.   And what was the purpose of this document?
11  A.   Some of the item that -- like overtime, overtime
12    was not specifically specified in the contract
13    documents 1368.  Since we are working 24 hours a
14    day, we had to set up some price -- not exactly
15    price, but how do we pay for the overtime and all
16    that, consultants' hours, and how we are going to
17    pay and all that.  That was not specified in the
18    original document.  So this document is to, you
19    know, give some direction to the contract, which
20    is 1368, how will we pay for their labor and the
21    materials if they were to do something on that.
22    That's why we did that.
23  Q.   Was this something that you were requested to
24    prepare?
25  A.   This is something the contractor asked for because
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 1    he was saying how will I pay these guys, how will
 2    I pay for the overtime.  We clarified that and we
 3    told him this is how we are going to pay for that.
 4  Q.   Do you remember the date that the sinkhole
 5    occurred?
 6  A.   Sinkhole occurred on August 24, 2004.
 7  Q.   This document is dated September 20th of 2004.
 8  A.   Right.
 9  Q.   How were these things being charged prior to
10    that?
11  A.   When we started that, the CS-1368 contract, the
12    contractor was selected to do this job.  Until
13    September 20, 2004, they had not given us any
14    estimate to pay for that.  They incurred the cost.
15    It was all at their expense.  Of course, they were
16    making notes of what they were doing every day.
17    When the time came to make the first invoice and
18    all that, this issue came up, and that's when we
19    clarified.  If I remember, that first payment we
20    made to them was sometime the end of September or
21    early October, when we processed the first invoice
22    for them.
23  Q.   So did this result in the allowance of the
24    charges that they submitted or did this result in
25    a change of what had already been submitted?
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 1  A.   Nothing was submitted to us before that.  Based on
 2    this document, they prepared the first invoice as
 3    to how to charge for the hours.
 4  Q.   Are the line items in this document something
 5    that has ever been approved or implemented with
 6    respect to another DWSD contract?
 7  A.   Yeah, there were others.
 8  Q.   What other contracts were there?
 9  A.   Every contract has the same language.  It's in the
10    specification book.
11  Q.   As this costing supplement?
12  A.   Pardon me?
13  Q.   Every DWSD contract has a costing supplement like
14    this?
15  A.   They have some kind of language which says that
16    time will be paid like this.  There are clauses in
17    the contract.  That's what I'm trying to say.
18    DWSD.
19  Q.   So there are clauses in the contract or there is
20    a costing supplement that's always used?
21  A.   There are clauses in the contract.
22  Q.   Okay.  Do you know why there wasn't clauses in
23    this contract?
24  A.   I don't know why it was omitted.  It should have
25    been, but I do not know why it was not there.
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 1  Q.   There is -- in section 2 of this letter it
 2    indicates that a 15% markup on overtime for
 3    direct labor would be allowed.
 4  A.   Um-hmm.
 5  Q.   Is that something that had been allowed by DWSD
 6    in other contracts?
 7  A.   That's right.
 8  Q.   And the reference to contractor invoices, what
 9    does that section mean?  "Mobilization and
10    demobilization will be a maximum of 5%" --
11  A.   "...of total invoice."  See, the way this CS-1368,
12    I don't know how they -- I mean, I didn't write
13    the specifications for that contract, but
14    mobilization and demobilization was not addressed
15    as part of the contract.  This is the language
16    that we have in every other contract, that 5% will
17    be the total maximum cap on the mobilization and
18    demobilization.  We brought the clause into this
19    contract which wasn't there before.
20  Q.   So the -- in your opinion, CS-1368 didn't have
21    any language like this.  It wasn't that it had
22    different language; it was that it didn't have
23    any?
24  A.   These were not there.  If remember that correctly,
25    these four items were not there.
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 1  Q.   The next page is a correspondence from Victor
 2    Mercado going to Robert Williams at Inland
 3    Waters.  Have you ever seen this document before?
 4  A.   Yeah, I've seen that.
 5  Q.   What is this document?  What do you know it to
 6    be?
 7  A.   I think this is a kind of a letter telling them
 8    that Amendment No. 2 is going to be -- it's
 9    already approved, but it's going -- April 2005 was
10    already approved, so this is giving them the
11    letter saying your amendment is approved, if you
12    agree to that, sign here and all that, and then
13    back to us.  This is a letter of authority kind of
14    thing.
15  Q.   So this correspondence April 4, 2005 is
16    indicating to Inland Waters, as you understand
17    it, Amendment 2 is approved?
18  A.   Yeah.  You know why?
19  Q.   I'm not asking you why.  Why does it issue in
20    April of '05?
21  A.   I takes time to get the amendment approved through
22    the board and the Board of Water Commissioners and
23    the council.  If we did the amendment in
24    September, then it has to go to the board and go
25    to council.  It takes almost three to six months,
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 1    and that's what it took.  I'm not trying to be
 2    over smart.  I'm just telling you how the
 3    system -- this is how long it takes.
 4  Q.   If you go back a few pages, the contract
 5    Amendment 2 has a signature page, and it
 6    indicates this contract was approved by City
 7    Council, and there's a signature, and there's a
 8    date and the date is 12/30 of '04.
 9  A.   Which page are we talking about?
10  Q.   It looks like this.
11  A.   Oh.
12  Q.   It reads at the top page S-1.
13        MR. WATSON: S-1?
14        MS. BADALAMENTI: S-1, yes.
15        BY MS. BADALAMENTI: 
16  Q.   Do you see those dates on those signatures?
17    There's two dates actually in December of '04.
18    Do you understand that the amendment was not
19    approved in December '04?  You understand that
20    the time was different?
21  A.   No, this say the amendment was approved, signed by
22    the City Council 12/30/04, yeah.
23  Q.   And we don't see Mr. Mercado's letter.  The
24    letter we were looking at to Inland Waters, it's
25    dated April 4th of 2005.
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 1  A.   The letter was issued late.  I don't know why, but
 2    it was issued late.
 3  Q.   It wasn't because the Amendment 2 was waiting for
 4    approval by City Council, though; is that fair to
 5    say?
 6        MR. WATSON: Object to foundation.  The
 7    witness can answer, if he can.
 8        BY MS. BADALAMENTI: 
 9  Q.   You can answer.
10  A.   I'm just looking at this.
11  Q.   Take your time.
12  A.   I'm not sure what happened here in this case, but
13    if you look a few pages further down, it says
14    "Resolution of Corporate Authority."  That was
15    signed on April 30, 2005.  So I'm not sure why,
16    December 30, 2004 and April 2005, why did it take
17    four months, but the amendment did become official
18    sometime in April.
19  Q.   Okay.  The Resolution of Corporate Authority
20    you're referring to is for Inland Waters?
21  A.   For Inland Waters.
22  Q.   The one before that has a Resolution of
23    Corporate --
24  A.   2004, yeah.
25  Q.   So the one April 13, 2005, specifically refers to
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 1    the costing supplement that is Mr. Mercado's
 2    letter dated April 4, 2005?
 3  A.   Yeah.  That basically came off of that.
 4  Q.   Okay.  So you don't know why is the answer?
 5  A.   I don't know why it took that long.
 6  Q.   Okay.  The document that begins with
 7    Mr. Mercado's letter dated April 4, 2005, is a
 8    document, though, that you have seen before; is
 9    that right?
10  A.   I've seen that, yeah.
11  Q.   Do you know who directed that this document be
12    issued?
13  A.   It will be prepared by contracts and grants group,
14    and you see the name here and all that, the last
15    line?  Any questions, contact Darryl Latimer.  He
16    was the contracts and grants manager those days.
17    His group prepared that for Mr. Mercado's
18    signature and to be countersigned by the
19    contractor.
20  Q.   The next page -- let me back up.  Do you know if
21    this costing supplement was something that was
22    requested by Inland?
23  A.   This was all the -- how the payment is going to be
24    done so.  This was included as part of the
25    amendment.
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 1  Q.   How far along was the work by April of 2005?
 2  A.   We were almost done.  The sinkhole was done.
 3  Q.   And so what is this costing supplement supposed
 4    to do, in your opinion?
 5  A.   This costing supplement is supposed to -- all the
 6    costs and all -- how they're going to be paid,
 7    they'll be as per these terms and conditions.
 8  Q.   What about the costing supplement that you had
 9    attached as Exhibit B-2 to the contract that you
10    told me these are the standard terms that DWSD
11    used?  Why was there a new costing supplement for
12    this contract?
13  A.   Because if you see in these documents, the
14    supplement that you are referring to that, it does
15    not have anything for the overtime payment.
16  Q.   For the what?
17  A.   Overtime payment -- overtime.  It does not have
18    any clause in these pages.
19  Q.   Okay.
20        MR. WATSON: What pages are you
21    referring to?
22        THE WITNESS: These last five pages.
23    So we had to make some kind of a -- make it clear
24    how they're going to be paid for that.  Same thing
25    with the consultants' work and all that.  You
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 1    don't see any reference in these things -- in
 2    these two pages.
 3        BY MS. BADALAMENTI: 
 4  Q.   So Mr. Mercado's costing supplement, you're
 5    saying, doesn't relate to overtime or how
 6    consultants will be paid?
 7  A.   Um-hmm.
 8  Q.   That was dealt with by your costing supplement?
 9  A.   Right.
10  Q.   So what does Mr. Mercado's costing supplement do?
11    What does it deal with?
12  A.   This is Mr. Mercado's cost -- if I remember this
13    correctly, this is part of CS-1368 contract --
14    original contract.  They just attached that to
15    that particular letter.  If you see the original
16    CS-1368 contract, if I remember that right, they
17    will have these clauses.  But it does not have any
18    clause for overtime.  It does not have any clause
19    for how the consultants' time will be paid.  And
20    it does not have any clause for mobilization and
21    demobilization.  That's how we did that, by the
22    letter I was supposed to sign, which I signed.
23  Q.   Okay.  So let me just make the record clear.
24    There is a letter here dated April 4, 2005 that's
25    in front of three pages that purport to be or are
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 1    titled CS-1368 Amendment No. 2 Costing Supplement
 2    that says "Effective December 3, 2004."  There's
 3    a second page to that and then a Billing Rate
 4    Sheets page, right?
 5  A.   Um-hmm.
 6  Q.   So when you were referring to these pages, that
 7    these pages were part of the original 1368,
 8    you're referring to those three pages?
 9  A.   Except this table.
10  Q.   Let me -- I've just got to clean up the record.
11  A.   Please.
12  Q.   So you're referring to those three pages that I
13    just pointed out that you believe that those were
14    part of the original 1368 contract?
15  A.   Not entirely.
16  Q.   Okay.
17  A.   The two pages were part of the original contract.
18    The table was not.
19  Q.   Okay.
20  A.   The table is prepared as per my letter.
21  Q.   Okay.  All right.  So then let's start with the
22    table.  The table is prepared per your letter,
23    and I note that the table gives some standard
24    overtime and double time rates.
25  A.   Um-hmm.
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 1  Q.   Is this a table that you prepared?
 2  A.   No.
 3  Q.   Do you know who prepared it?
 4  A.   It was prepared by the contractor.
 5  Q.   I see some initials in the corner and they're
 6    dated 3/17 of '05.  Do you see that?
 7  A.   Yeah.
 8  Q.   Are one of those sets of initials yours?
 9  A.   Yeah, one of those is mine.
10  Q.   Your costing supplement, Exhibit B-2 to the
11    contract, was dated in September of 2004.
12  A.   Um-hmm.
13  Q.   Is that right?
14  A.   Yeah.
15  Q.   So this billing rates sheet is not dated in 2004,
16    is it?
17  A.   Yeah, dated in 2005.
18  Q.   They did this one in 2005?
19  A.   Um-hmm.
20  Q.   Okay.  They also in 2005 did the two pages that
21    precede it behind Mr. Mercado's letter, right?
22  A.   Um-hmm.
23  Q.   Is that a yes?
24  A.   Yeah.  The two pages, yeah.
25  Q.   And there are some sets of signatures on those
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 1    two pages as well?
 2  A.   Yeah, my initial is one of them.
 3  Q.   And they're dated, again, 3/17?
 4  A.   Same day.
 5  Q.   I've just got to make a clear record.
 6  A.   Okay.
 7  Q.   So you have to let me finish so she can get down
 8    what we are both saying.
 9        There are initials and dates.  One of
10    those initials is yours, correct?
11  A.   Um-hmm.
12  Q.   Is that a yes?
13  A.   Yes.
14  Q.   The date 3/17/05 is the same date as on the last
15    page, correct?
16  A.   That's correct.
17  Q.   So these three documents were then prepared at
18    the same time; would you agree with that?
19  A.   Yes, they were prepared on that particular date.
20  Q.   Who prepared them?
21  A.   The contractor.
22  Q.   Inland?
23  A.   Inland.
24  Q.   And why is Inland preparing its own costing
25    supplement for how its contract is going to be
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 1    paid?
 2  A.   They are just telling us we had been charging or
 3    we are charging as per these documents.  We were
 4    trying to formalize it on that particular date.
 5  Q.   Did -- was there a costing supplement like this
 6    for CS-1368, the sewer lining part of the
 7    project?
 8  A.   Okay.  Let me clarify that.  These two pages which
 9    says the amendment No. 2 costing supplement and
10    all that, as far as I remember, they're part of
11    the original contract, these two pages.  This
12    table is not.
13  Q.   Okay.  When you say it's part of the original
14    contract, who prepared it?
15  A.   That was prepared by contracts and grants, our
16    group.
17  Q.   So Darryl Latimer?
18  A.   Darryl Latimer's group.
19  Q.   He would have prepared it, and he would have
20    prepared it at the time Amendment 2, back in
21    2004, was entered into?  That's your opinion?
22  A.   Whenever the original contract was awarded to
23    these people, yes.
24  Q.   Why do your initials appear with the date of 3/17
25    of '05?
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 1  A.   Because the contractor initial that; I initial
 2    that that we are going to use these documents.
 3    That's what we said.  Technically if you ask my
 4    opinion, I should have initialed only the table,
 5    not the other two, but since these three came
 6    together and all that, I initialed the first two
 7    also.
 8  Q.   And it's your belief that this was attached to
 9    and approved by -- or attached to the original
10    contract as it was approved by council and signed
11    off on by --
12  A.   That's my belief, yes.
13  Q.   And this document you recall being prepared by
14    Inland?
15  A.   They attached these paperwork to that particular
16    letter, yes.
17  Q.   I'm sorry?
18  A.   Yes.
19  Q.   Inland prepared?
20  A.   They just took a copy of the clauses from the
21    contract and brought this paperwork in front of
22    me.
23  Q.   Have you ever seen a costing supplement like this
24    prepared for any DWSD contract?
25  A.   I don't understand this question.  What is that
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 1    supposed to mean?
 2  Q.   Has another Detroit Water and Sewerage contract
 3    attached a costing supplement like this here or a
 4    table like this one here?
 5  A.   This table is special, because we did not have
 6    those clauses in the contract documents.  In all
 7    other contracts and all that that we considered as
 8    part of the DWSD, these clauses are there, so we
 9    don't have to have a supplement attached.  This
10    contract did not have what is in the table.  I'm
11    specifically referring to the table.
12  Q.   Okay.  How about the clauses in the two pages?
13  A.   These clauses, as far as I know -- I mean, it's so
14    long ago -- they are part of the original
15    contract.  They are there.  The table is not, what
16    is in the table.
17  Q.   What are you doing on March 17, '05 with these
18    documents?  Why are you initialing them at that
19    point in time?
20  A.   I don't remember that, why did we initial that.
21    All it is that -- the amendment was going to be
22    approved or not approved by that particular time.
23    This letter was going to be issued, and then I
24    initialed that this is how the payment is made or
25    has been made or is going to be made.  That's the
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 1    only reason for my initial on this.
 2  Q.   The costing supplement that you did in September
 3    of 2004, you said, was because there were not --
 4    consultants were not provided for -- how to pay
 5    consultants, right?
 6  A.   In CS-1368, yes.
 7  Q.   I see on page 2 of these two sheets behind
 8    Mr. Mercado's letter it indicates consultant and
 9    professional engineers' cost will remain as per
10    the attached table.  So would it be fair to say
11    that this document, then, would have come after
12    your costing supplement in September of 2004?
13  A.   This document did come after that, because this is
14    attached to the letter that Mr. Mercado signed,
15    which was when the amendment is approved, but we
16    have to make payments to the contractor before
17    that.
18  Q.   So when you say --
19        MR. WATSON: Let him finish.
20        THE WITNESS: The contract did raise
21    some issues in September, how do we make the
22    payment to the contractor.  We made the payment as
23    per this particular letter and this letter
24    resulted in the table that is down here.
25        BY MS. BADALAMENTI: 
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 1  Q.   Right.
 2  A.   We were making payments to the contractor based on
 3    my letter.
 4  Q.   Now, in April of 2005, when you say that this
 5    April 2005 and the three pages behind it are part
 6    of the original CS-1368, that would be because
 7    you were assuming that CS-1368 Amendment 2 wasn't
 8    approved prior to April of 2005?
 9  A.   Right.  That's right.
10  Q.   But we know that City Council did approve it in
11    December of 2004; so to the extent that it was
12    approved before April of 2005, you would agree
13    with me that costing supplement, then, came
14    later?
15        MR. WATSON: I'm going to object to the
16    form of the question.  I don't understand it.  If
17    the witness does.
18        BY MS. BADALAMENTI: 
19  Q.   Let me ask it another way.  Would you agree with
20    me that this document, other than your table,
21    that the two pages behind Mr. Mercado's letter
22    were not prepared or circulated at any point
23    before March 17th of 2005?
24  A.   Okay.
25        MR. RUEGGER: I'll object to the form.
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 1        BY MS. BADALAMENTI: 
 2  Q.   Go ahead.
 3        MR. WATSON: You can answer.
 4        THE WITNESS: CS-1368, the original
 5    contract for certain amount of money -- the
 6    contract already had money in the contract
 7    available for payment for any work that is going
 8    to be done underneath that, including the sinkhole
 9    work.  The sinkhole work amendment officially got
10    approved in December and formalized on April 2005
11    with this letter, but we did make payments to the
12    contractor for the work that he was doing on the
13    sinkhole before that, and that's the reason for my
14    letter, because we have to pay him sometime in
15    September.  April 2005 and this table that you see
16    with my initial on 3/17, 2005, this is basically
17    formalizing the whole thing, making it official,
18    but we are still making him payments before that
19    based on only the terms and conditions that are in
20    my letter and that are in this table, which is
21    part of this letter of April 2004 -- 2005.  Did I
22    make myself clear, please?
23        BY MS. BADALAMENTI: 
24  Q.   I think I've got it.
25  A.   Okay.
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 1  Q.   One thing that you just said that we need to
 2    clarify, you said the contract was approved in
 3    December of 2004, but it was not authorized until
 4    April of 2005.
 5  A.   Officially authorized.
 6  Q.   And what does that mean?
 7  A.   That means that that amendment is part of the
 8    contract officially on that particular date.
 9  Q.   And who makes it official?
10  A.   That's by contracts and grants, and then the
11    director's office.  This is when they prepare an
12    official amendment and then it's given to the
13    contractor, and it becomes part of their contract.
14  Q.   Are you familiar with the rates in this costing
15    supplement?
16  A.   I'm familiar with the clauses, yes.
17  Q.   Are these clauses that you had seen in any other
18    DWSD contracts?
19  A.   That's right.
20  Q.   What other contracts?
21  A.   Every contract, more or less.
22  Q.   More or less, tell me the ones that they're in.
23  A.   You want the names of the contract?
24  Q.   The projects, yeah.
25  A.   I mean, if you look at WS-360C, it will have
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 1    contract clauses like this.  Every contract will
 2    have some clauses like this.  Some have some of
 3    them; some have all of them, depending on what
 4    kind of work, but they are the clauses in the
 5    contracts.
 6  Q.   Any contracts that did not involve Inland Waters
 7    have clauses like these?
 8  A.   Name any contract, they should have it.
 9  Q.   Okay.
10  A.   Any contract with the city -- construction
11    contract I'm talking about.
12  Q.   Um-hmm.
13  A.   Specifically you want me to name something?  I
14    don't remember the names and the numbers right
15    now.  But these clauses are there as part of those
16    contracts.
17        MR. WATSON: And you're referring to
18    the clauses in the document dated -- or entitled
19    CS-1368 Amendment No. 2 Costing Supplement with
20    initials in the-right-hand corner?
21        THE WITNESS: Um-hmm.
22        MR. WATSON: That two-page document?
23        THE WITNESS: That's what she's talking
24    about.
25        MR. WATSON: Okay.
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 1        BY MS. BADALAMENTI: 
 2  Q.   In section VII there's a reference to limits on
 3    fee for the work involved.  Do you know what that
 4    paragraph means or --
 5  A.   This means the markup that we are going to pay the
 6    contractor and subcontractors for the work they
 7    have done.
 8  Q.   It indicates here that it will include a
 9    negotiated fee to cover certain costs described
10    above and a profit.
11  A.   Um-hmm.
12  Q.   And that the fee can't exceed 10% of the
13    contractor's cost.
14  A.   These are the limits on the total fees.
15  Q.   Were those standard terms in all DWSD contracts?
16  A.   The one and two are the standard terms, yes.
17  Q.   Was it the case that DWSD would issue a costing
18    supplement that would include a fee that was
19    still to be negotiated?
20  A.   It says the fee shall be negotiated, but most of
21    the -- not most.  All the time we paid them 10%
22    for the main contract and 5% for the subcontract.
23    That's what the charge --
24  Q.   Well, there was a time in implementing the
25    contract that those amounts were changed.  Are
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 1    you aware of that?
 2  A.   I don't --
 3  Q.   During the first four months of the contract the
 4    markups that were permitted and paid were
 5    different.  Were you aware of that?
 6  A.   Tell me that specifically.  I didn't understand it
 7    fully.
 8  Q.   During the first four months that the sinkhole
 9    repair was invoiced and paid on, the markups were
10    different.  The markups were 15 and 10.
11  A.   I'm not aware of that.  I'll have to see the
12    document, what it is.
13  Q.   But it's your opinion that these rates, 10 and 5%
14    on markup, that that's standard DWSD language?
15  A.   Standard DWSD conditions.
16  Q.   Was it standard for DWSD to have a term in the
17    contract that says it will include a negotiated
18    fee?
19  A.   I don't remember this word, but my feeling is that
20    this is a standard language from the contract.  My
21    feeling is it should be.
22  Q.   Were you authorized by someone to put your
23    initials on this document?
24  A.   Yeah, I mean, this document should have been
25    signed by the director, but since I was there at
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 1    the site on that particular date, I signed that.
 2  Q.   The director's letter is dated a couple weeks
 3    after the -- your initials are placed on the
 4    costing supplement.  Is this something that you
 5    brought back to the director or deputy director
 6    or is it something that he was provided by
 7    someone else?
 8  A.   No, this is a document that the contractor brought
 9    to me.  I initialed those.  They initialed that.
10    He took that to the contracts and grants people.
11    They prepared this letter.  Then they sent it to
12    him.  I did not take it to the director.
13  Q.   Is it typical to see a contract that's being
14    performed for -- since August of 2004, is it
15    typical that a costing supplement like this would
16    not be agreed upon until March or April of 2005?
17  A.   No, it's not typical because this was a special
18    project.  This is emergency project.  So typically
19    this is not done.
20  Q.   Had the City of Detroit had any other emergency
21    projects -- any other emergency collapses?
22  A.   We did some emergency work, not to this magnitude.
23    Like on Jefferson, we had a 42-inch water main
24    break that was done as an emergency.  Similarly,
25    some other collapses were done for the water main
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 1    sewer throughout the city and outside the city on
 2    an emergency basis, not to the scale that this
 3    was.
 4  Q.   Any other DWSD contract where the terms that are
 5    in this costing supplement are not agreed upon
 6    before the work begins?
 7  A.   It depends on the kind of work that we are doing.
 8    I'll answer it this way:  Most of the time we know
 9    what work they're doing, and then the conditions
10    and the terms and conditions and the clauses are
11    already in the contract.  This particular case,
12    for this type of a contract that CS-1368 was, it
13    did not have these clauses; so this is some kind
14    of something special.
15  Q.   By September 20th of 2004, the emergency at this
16    project was over; wasn't the bypass already
17    installed?
18  A.   No.  September -- not emergency was over, but the
19    bypass was in service, yes.
20  Q.   So why was it still considered to be an emergency
21    project at that point?
22  A.   Because we still have to repair the sinkhole, and
23    then the bypass will have to be continued.
24    Something happen to the bypass, then that
25    particular bypass has to maintain all the time,
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 1    all the pumps and motors and everything that needs
 2    to be done.  It has to be monitored on a
 3    day-to-day basis.  And we were still monitoring
 4    the sewer levels in case, let's say, those bypass
 5    pumps are not able to handle it?  What will happen
 6    to the flow that needs to be conveyed?  So it was
 7    an emergency until the main trunk sewer line get
 8    into service.  The bypass was a temporary, or say
 9    for the time being it was a system and all that
10    that we tried to take the sewage from one point A
11    to point B around the sinkhole.  That's what we
12    did.
13  Q.   Was the sinkhole secure at the time that you
14    issued the September 20, 2004 cost supplement?
15  A.   The sinkhole was not totally secure, no.
16  Q.   What was not secure about it?
17  A.   Because we still have to build the system around
18    the sinkhole so that it does not take the rest of
19    either the pavement or somebody's backyard into
20    the sinkhole.  We need to secure it.
21  Q.   Weren't there walls -- retaining walls that had
22    been put up to secure it?
23  A.   We did what we call the piles and all that.  I
24    don't think they were all finished by this time.
25  Q.   Okay.  When were they finished?
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 1  A.   I think sometime in October.
 2  Q.   When -- were you involved in any other project
 3    where an interceptor had failed?
 4  A.   Not of this magnitude, no.
 5  Q.   Any other project that involved a sinkhole at
 6    all, whether it was of this --
 7  A.   No, I was not involved.  This was my first major
 8    project, yes.
 9  Q.   Are you aware of any situations like this that
10    have occurred recently in the City of Detroit?
11  A.   Recently means when, after I retired?
12  Q.   After you retired.
13  A.   I mean, there was something in the papers the
14    other day.  That was what -- what was that?  Six,
15    seven months ago there was a collapse on
16    Jefferson.
17  Q.   Other than those more recent occurrences, you
18    were not involved in any --
19  A.   No, I'm not involved in any DWSD since I retired.
20    My only information is based on papers and what I
21    hear on the radio and TV.
22  Q.   If the city had determined that there was no
23    longer an emergency once the bypass was installed
24    and the sinkhole was secure, would the remaining
25    work then have to have been bid or how would it
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 1    have been handled?
 2  A.   As far as I know, the emergency will be lifted
 3    only once we put the main trunk line sewer back in
 4    service, because anything can happen to the
 5    bypass.
 6  Q.   And who makes the determination that it's still
 7    an emergency?
 8  A.   The director.
 9  Q.   Did anyone raise that issue with him?
10  A.   No.  As far as -- I'm not aware of that.  I didn't
11    raise that question with him.  I still think that
12    it was an emergency until we put the sewer back
13    into service.
14  Q.   Is the costing supplement, the overtime and the
15    markups that are in your September of 2004
16    costing supplements, that's because this is an
17    emergency project?
18  A.   How do I answer that?  This letter that I have --
19    that I signed in 2004 is to pay for the charges
20    that we are accumulating in the contract which is
21    being done under CS-1368.
22  Q.   Is this --
23  A.   Why is it -- is it something because of the
24    emergency?  Not necessarily so.  If I had a
25    similar project going on somewhere else also, did
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 1    not have these clauses where I'm going to incur
 2    costs like this, we would still issue a similar;
 3    letter like this.
 4  Q.   My question is:  Do you have overtime that is
 5    allowed on other projects where you issue a
 6    similar letter like this allowing overtime, or is
 7    overtime not standard on DWSD contracts?
 8  A.   Overtime is -- some kind of a clause is there in
 9    various contracts.  It was not in CS-1368.
10  Q.   Do you know why not?
11  A.   I didn't prepare the documents.  I don't know why.
12  Q.   Did you ever ask anyone?
13  A.   No, I never asked anybody.
14  Q.   Who directed you in September of 2004 to prepare
15    that costing supplement?
16  A.   As far as I'm concerned -- as far as I remember,
17    we did talk about when they were preparing the
18    invoice, the contractor represented, which is
19    Dennis Oszust -- basically he talked to me.  We do
20    not have this kind of language in the contract
21    documents.  I said I remember we did talk to the
22    director, and he said we need to pay for these
23    costs, how do we do that, and it was decided we
24    were going to issue a letter explaining how the
25    costs are going to be paid.  And that's how the
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 1    document came about.
 2  Q.   Was there any discussion with Kwame Kilpatrick
 3    about that letter?
 4  A.   No.
 5        MR. WATSON: Object to foundation.
 6        THE WITNESS: I can answer that.  No.
 7        BY MS. BADALAMENTI: 
 8  Q.   What about when Mr. Mercado issued his letter in
 9    April of 2005, did he come to you to discuss it?
10  A.   He's my boss.  Why would he come to me for that?
11  Q.   Did he come to you to compare his letter to what
12    you had issued in September of 2004?
13  A.   No.  I don't remember -- I mean, I got this letter
14    later on once he signed it, but he never came to
15    me or he never asked me to -- he'll never come to
16    me.  He'll ask me to come.  He never asked me to
17    come forward and then come to his office or look
18    at this letter.  I know I did not.  I only got it
19    after it's signed.
20  Q.   Are you aware of Amendment 3 to CS-1368?
21  A.   I mean, that was after.  This should be -- if you
22    want me -- can I see the paperwork, please.
23  Q.   Sure.  What do you remember about Amendment 3?
24  A.   Let me see the paper.  Then I'll tell you.  I
25    don't remember all the amendments on the documents

Page 51

 1    right now.
 2  Q.   I'd like you to answer the question while I find
 3    the document.  Do you remember anything about
 4    there being a third amendment to CS-1368?
 5  A.   There was Amendment No. 3.  That, I know.  I don't
 6    know exactly the scope of work.  I don't know the
 7    amount.  But I know Amendment 3 was done, and I'm
 8    aware of that.  But if I can see the document,
 9    then I'll tell you what the scope is and what the
10    cost is.
11  Q.   Do you remember if there was a costing supplement
12    done for Amendment 3?
13  A.   No, I don't remember that.
14  Q.   Were you ever questioned by law enforcement about
15    that costing supplement that's in front of you?
16  A.   I don't remember.  I did talk to the law
17    enforcement -- you're talking about FBI?  Is that
18    what you're saying?
19  Q.   Any law enforcement officer or agent.
20  A.   I did talk to the FBI and all that regarding
21    various contracts, and sinkhole was one of them,
22    but I don't remember exactly if we talked about
23    the amendment.
24  Q.   Before we move too far off what's in front of
25    you, let me ask you, do you remember any -- do
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 1    you remember any circumstances that led to
 2    certain costs being disallowed with him respect
 3    to Amendment 2?
 4  A.   This is determined by our contracts and grants
 5    group.  After the contractor submits the invoice,
 6    then we sign it.  We send it to the contracts and
 7    grants.  They are the people who finally pay for
 8    it.  They will go through the various clauses and
 9    all that, seeing if anything is not per the
10    documents.  If they think something is not, then
11    they'll say this is not allowed.  They'll take
12    that out.  They determine that; we do not.
13  Q.   When you say that it's given to contracts and
14    grants and contracts and grants make the
15    determination, who provides the information to
16    the contracts and grants department?
17  A.   We send them all the documents from engineering.
18  Q.   You personally or someone else?
19  A.   No.  No, I cannot not by me personally.  Has to be
20    the group that is basically handling.  In this
21    case, the field engineering group, they will do
22    that.  They will send it over there.
23  Q.   Did any of the contractors or subcontractors
24    express that they were not happy with your
25    costing supplement?
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 1  A.   I don't remember anybody saying that.
 2  Q.   Did anybody contact you to express that they were
 3    not happy with Mr. Mercado's April 2005 costing
 4    supplement?
 5  A.   I don't remember that, no.
 6  Q.   Do you remember a circumstance where there was a
 7    meeting that was requested and how to discuss the
 8    changes that were referenced in those two costing
 9    supplements?
10  A.   It was so long ago, I don't remember if somebody
11    asked for a meeting.  I don't remember that.
12        MARKED FOR IDENTIFICATION: 
13        DEPOSITION EXHIBIT 2
14        2:32 p.m.
15        BY MS. BADALAMENTI: 
16  Q.   This is a correspondence dated January 10th of
17    2005.  I've marked it as Exhibit 2.  Do you
18    recognize that document?
19  A.   This letter is copied to me, so obviously I must
20    have seen it, but it's something that Inland
21    Waters is trying to clarify to the director that
22    this is all they'll be able to charge.
23  Q.   This is Inland Waters actually going around your
24    September 3rd, 2004 costing supplement, isn't it,
25    these rates will modify those set forth in the
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 1    September 3, 2004 letter?
 2  A.   That's what they are saying here, that we are
 3    going to change those terms and conditions.
 4    That's what they're saying.
 5  Q.   Were you involved in the negotiations that led to
 6    this letter, if there were any?
 7  A.   No.  But they issued the letter, and later on they
 8    charged us per this.
 9  Q.   Do you remember any discussing or meetings about
10    this letter?
11  A.   I don't remember having any meetings on this.  The
12    letter -- they sent the letter to the director.
13        MARKED FOR IDENTIFICATION: 
14        DEPOSITION EXHIBIT 3
15        2:34 p.m.
16        MR. WATSON: Is this letter Exhibit 2.
17        MS. BADALAMENTI: 3.
18        MR. WATSON: So the January 10th letter
19    was 2.  And now you've shown a letter dated --
20    looks like a memo dated March 16, 2005.  That's 3.
21        BY MS. BADALAMENTI: 
22  Q.   Do you recognize Exhibit 3?
23  A.   I recognize this one.
24  Q.   Which one are you referring to, the first page?
25  A.   My memo to Darryl Latimer.
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 1  Q.   Okay.
 2  A.   Which one are you talking about?
 3  Q.   You're right.  Your intra-departmental memorandum
 4    dated March 16th, 2005 to Darryl Latimer, it
 5    refers to a memo dated January 20, 2005, from Ed
 6    Ramey to John McGrail.  And it's referring to
 7    markup percentage approval letter dated
 8    September 3rd, 2004.  Do you see that?
 9  A.   Um-hmm.
10  Q.   Is that markup approval letter the third page of
11    what I just handed to you, this document here?
12  A.   Yeah.
13  Q.   Okay.  Is this something that you prepared or
14    Inland prepared?
15  A.   This is the one that I prepared.
16  Q.   The first page, okay.
17  A.   Right.
18  Q.   The memo?
19  A.   Yeah.  And this was something that was circulated
20    in the department claiming that this is my
21    initial.  This is not my initial.  And that's what
22    I'm trying to explain.  Somebody complained to the
23    director that I'm trying to sign on his behalf and
24    all.  I cannot sign on behalf of the contract
25    because I was too junior guy at that particular
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 1    time when I was doing the sinkhole.  Somebody put
 2    my initials on this.  And they were saying I'm
 3    trying to sign for the contract and the director.
 4    Darryl Latimer was creating an issue.  This is my
 5    memo that I showed him that I did not do that.
 6  Q.   So your memo says, "This memo includes the markup
 7    percentage approval letter dated September 3,
 8    2004, signed by me for Mr. Victor Mercado (See
 9    attached).  Please be informed the signature on
10    this letter is not mine..."
11  A.   Is not mine.
12  Q.   "...and the official letter signed by me... was
13    based on a meeting held with Inland Waters on
14    September 3, 2004."  Is that correct?
15  A.   Yeah.
16  Q.   And that -- that letter that you're referring to
17    that was by you, it is where?
18  A.   This one, September 20th letter.  Ultimately it
19    resulted in this letter, not this one.
20  Q.   Okay.
21  A.   That's what I'm trying to say.
22        MR. WATSON: When you said "not this
23    one," you're referring to the third page of
24    Exhibit 3?
25        THE WITNESS: Third page of --
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 1    whichever exhibit this is.
 2        BY MS. BADALAMENTI: 
 3  Q.   Do you know --
 4  A.   We did talk on September 3rd that we were going to
 5    pay them certain things which are not in the
 6    contract document that resulted in the letter of
 7    September 20, 2004, which I signed, but I did not
 8    initial this one.  That's what I'm trying to say.
 9  Q.   Do you know who did put the initials?
10  A.   I don't remember who put these initials.  It's not
11    mine.  It's not done by me.
12  Q.   Did you ever find out who put them?
13  A.   No.
14  Q.   And when you say Darrel Latimer was making an
15    issue of it, what was he doing?
16  A.   The issue was Shukla is not authorized to sign for
17    the director.  That was the issue, which is true,
18    which is fact.  I'm not authorized to sign for the
19    director.  Even for him I cannot do that.
20    That's -- issue here was this, how can I initial
21    on behalf of the director and I cannot.
22        MR. WATSON: That last statement, you
23    were referring to the second or third page of --
24    third page again of exhibit --
25        THE WITNESS: Third page of.
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 1        MR. WATSON: -- of Exhibit 3.
 2        BY MS. BADALAMENTI: 
 3  Q.   There is some handwriting on this letter.  It
 4    reads "DWSD's management reviewed and approved
 5    the listed percentages that were confirmed with
 6    Inland through letter dated September 3rd, 2004."
 7    And then there's some handwriting.  Do you see
 8    that there?
 9  A.   Where?
10  Q.   On the memorandum.  "These percentages were later
11    revised for contractors" --
12  A.   Which document are you referring to?
13  Q.   The memorandum.
14  A.   You're talking about the first one?
15  Q.   Yes.
16  A.   Okay.
17  Q.   Do you see the handwriting there?  Is that your
18    handwriting?
19  A.   Yeah, this is my handwriting.
20  Q.   What does it say there?
21  A.   "These percentages were later revised for the
22    contractors based on IWPC's letter of January 10,
23    2005," which is this one.
24        MR. WATSON: By "this one," you're
25    referring to Exhibit 2?
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 1        THE WITNESS: Right.  And remember that
 2    this letter was done in March of 2005.
 3        BY MS. BADALAMENTI: 
 4  Q.   So your September 20, 2004 cost supplement was
 5    later revised by Exhibit 2?
 6  A.   Um-hmm.
 7  Q.   Which was something prepared by Inland, correct?
 8  A.   Prepared by Inland.
 9  Q.   And it was then revised again -- is that fair
10    statement -- by the documents that we see from --
11    beginning with Mr. Mercado's letter in April of
12    2005?
13  A.   No, that particular document has exactly the same
14    things what it has here.
15  Q.   So did you actually hold the meeting that led to
16    Inland issuing that January 10th -- did you
17    actually hold a meeting that led to the
18    January 10, 2005 letter?
19  A.   I don't remember holding a meeting for that.  I
20    had a meeting for the 20th letter, 2004, but not
21    that one.  I don't remember that.
22  Q.   Do you know what transpires between January of
23    2005 and April of 2005 when Mr. Mercado actually
24    issues the letter reflecting the changes that
25    Inland had requested in January?
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 1  A.   First of all, I don't understand this question.
 2    What -- transpired means what?
 3  Q.   Had the invoices been being paid based on the
 4    January 10 letter or were they being paid based
 5    on your September 2004 costing supplement?
 6  A.   As far as I remember, if I remember that, the
 7    invoices that were paid before December of 2004,
 8    they were according to my letter.  But once the
 9    letter came up in January of 2005 and the
10    percentages were changed, then later on invoices
11    made all the corrections to them, including the
12    invoices that were paid before that.
13  Q.   And that's as of January?
14  A.   That's as of January.
15  Q.   Okay.  Do you remember any drafts that were done
16    but not approved by Inland prior to the issuance
17    of that January 2005 letter?
18  A.   You mean a draft letter, is that what you're
19    saying?
20  Q.   A draft costing supplement.
21  A.   No, I don't remember anything like that.  I don't
22    know.
23        MS. BADALAMENTI: Let me mark these
24    four pages as Exhibit 4.
25        MARKED FOR IDENTIFICATION: 
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 1        DEPOSITION EXHIBIT 4
 2        2:43 p.m.
 3        BY MS. BADALAMENTI: 
 4  Q.   Have you ever seen Exhibit 4?
 5  A.   I'm not sure if I saw this.  I'm not sure.  I
 6    don't remember this letter, no.
 7        MARKED FOR IDENTIFICATION: 
 8        DEPOSITION EXHIBIT 5
 9        2:43 p.m.
10        BY MS. BADALAMENTI: 
11  Q.   I'm marking two pages as Exhibit 5.  It appears
12    to me to be the response to that Exhibit 4.  Have
13    you ever seen that document?
14  A.   I don't remember seeing this also.  I don't know.
15    They may have had a meeting with the contracts and
16    grants with the director's office.  I don't
17    remember.  I'm not sure if I was part of this
18    meeting.
19  Q.   Okay.  Do you remember having reviewed and
20    disallowed a required change to amounts that had
21    been submitted by Inland Waters?
22  A.   I don't remember disallowing anything from my
23    side.
24  Q.   Do you recall a point in time when you directed
25    Inland Waters to use certain contractors or
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 1    subcontractors on the job?
 2  A.   No.  It's not even my job to tell the contractor
 3    which subcontractor to hire, no.
 4  Q.   Did you ever inform Mr. Mercado that a certain
 5    subcontractor should be used on this job?
 6  A.   No.
 7  Q.   Are you aware that certain individuals from
 8    Inland Waters have said that you did convey such
 9    information to them?
10  A.   No, I did not do that.  And I'm not aware if
11    anybody said that.  As part of my job, I cannot
12    tell contractor to hire any sub or anybody like
13    that.
14  Q.   Were you questioned by the federal government on
15    whether or not you directed Inland Waters to
16    retain certain subcontractors?
17  A.   They did ask me and I said no there, too.
18  Q.   And you said you are aware that there was an
19    Amendment 3, but you're not aware of the details?
20  A.   There was an Amendment 3.  I remember that.  If
21    you can show me, I can tell you that.
22  Q.   It's not something that we need to go into great
23    detail.  Do you know the circumstances that led
24    to there being a third amendment?
25  A.   The third amendment is that -- if I remember it
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 1    correctly, we did Amendment No. 2 but the costs
 2    were actually more than that, and then the third
 3    amendment was done to cover for the additional
 4    costs.  I think that's in a nutshell what I
 5    remember.
 6  Q.   Was there something that occurred out of the
 7    project site that caused there to be such a cost
 8    overrun?
 9        MR. WATSON: I'll object to the form of
10    the question.
11        THE WITNESS: Do you want me to answer
12    that?
13        BY MS. BADALAMENTI: 
14  Q.   Yes.
15        MR. WATSON: You can go ahead and
16    answer.
17        THE WITNESS: The project turned out to
18    be much more complicated than what we had
19    anticipated when we were planning -- not
20    planning -- when we were originally thinking about
21    these are the steps that we are going to take to
22    effect the repairs.  The actual details turned out
23    to be much more complicated than what we
24    anticipated, and that's how the cost overrun took
25    place.
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 1        BY MS. BADALAMENTI: 
 2  Q.   How so?  Can you give me some examples.
 3  A.   Okay.  One example is that we thought that when we
 4    dig up all the way down, we'll find the original
 5    pipe down there.  We'll take it out, and then
 6    we'll replace it with the a new pipe.  When we
 7    went down there, we found out that the sinkhole,
 8    which was supposed to be 70 feet deep, it was
 9    actually another 25 feet deeper than that.  We had
10    to make allowance for that.  We had to do some
11    extra digging.  Then we had to do some bulkheads
12    basically to stop the flow on either side when we
13    did the bypass.  It became very difficult to
14    install the bulkheads when the water is flowing
15    through, even though it's basically blocked by the
16    sinkhole in the middle.  So we had to take some
17    additional steps in terms of how do we temporarily
18    block it upstream and all that, what can we do,
19    what kind of bulkhead is going to be suitable for
20    that.  That became an issue.
21        Third thing is that the equipment that
22    we had over there, the pumps and motors, they're
23    supposed to run continually, 24 hours a day, for
24    almost eight to nine months and all that.  They
25    kept on breaking down.  We had to bring some
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 1    additional equipment on the site.
 2        Then there were some issues with the
 3    conveyance of the bypass from one side to the
 4    other.  It's not that you take the pump, do it
 5    over there, transport to the pipe and take it to
 6    the other side.  Sometimes the sewage does not
 7    flow through.  It blocks it.  Then you have to
 8    clean that up and all.  You have to take some
 9    additional measures so that this thing does not
10    occur again.
11        Then the amount of water in the ground,
12    even though we had all the solubles and all that
13    from the previous years and all that, the water
14    table was very high.  It took us a lot longer time
15    and all that to dewater the site so that we can
16    dig up and then do it in as dry a condition as
17    possible.
18        So these are some of the examples that
19    I can tell you that happened along the way.
20  Q.   The original contract was for $35 million.  Do
21    you know what the project ultimately cost?
22  A.   I don't remember the amount, but it was in excess
23    of $53 million.
24  Q.   Would it be your opinion that it was these
25    unexpected issues that you just told me about
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 1    here --
 2  A.   That's my opinion, yeah.
 3  Q.   -- that caused the difference from 35 to 53?
 4  A.   That's right.
 5  Q.   Did Darryl Latimer, to the best of your
 6    knowledge, disapprove certain amounts that had
 7    been submitted by Inland?
 8  A.   I'm not aware of anything, but he might have done
 9    that, because they're the people who finally look
10    at the invoice and they pay for it.  They
11    recommend the payment to the council department.
12    They may have done that.
13  Q.   Did you ever get involved when Darryl Latimer or
14    the contracting and grants department disallowed
15    something?
16  A.   No, I was not involved in those.  I may have been
17    copied on the letter finally what they issued on
18    that, but I was not involved in the process.
19        MR. WATSON: Let's take a break now.
20        MS. BADALAMENTI: Okay.
21        (Off the record at 2:51 p.m.)
22        (Back on the record at 3:09 p.m.)
23        MS. BADALAMENTI: This deposition was
24    to be limited, so I'm going to try and skip over
25    some of the issues, of course reserving my right

Page 67

 1    to come back to Mr. Shukla.
 2        MR. WATSON: We are not going to agree
 3    to any further depositions of this witness.
 4        MS. BADALAMENTI: I understand that.
 5    But we are reserving our right to finish the
 6    deposition when discovery actually opens in our
 7    case.  We understand there's no agreement in that
 8    regard.
 9        BY MS. BADALAMENTI: 
10  Q.   Mr. Shukla, I was asking you whether you were
11    involved in any of the -- in getting approval of
12    any amount that had been disallowed from Inland's
13    invoices by the contracts department or Darryl
14    Latimer.
15  A.   No, I'm not involved in the approval or
16    disapproval of the total amount.  I may be
17    informed after they have done that, that this is
18    what we paid.
19  Q.   Were you involved in recommending the amendments
20    to CS-1368?
21  A.   Am I involved in recommending?  Recommending means
22    what?
23  Q.   Did you ever recommend that an amendment to 1368
24    be executed by the City of Detroit?
25  A.   Which one, No. 3?
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 1  Q.   Any of them.
 2  A.   Okay.  Let me put -- let me -- Amendment No. 2, I
 3    did not recommend that.
 4  Q.   Okay.
 5  A.   That's a fact of life.  I'm not sure if Amendment
 6    No. 3 was at a time when I became the interim
 7    general superintendent of engineering.  If it is
 8    that particular -- I don't know the dates on
 9    those.  If it became at that particular time, then
10    the amendment will be prepared by my section.  It
11    will be presented to the board by me.  Then the
12    recommendation is by me, if that's how it is.
13  Q.   So during the time that you were interim director
14    and assistant director, those recommendations
15    would have been by you?
16  A.   On paper, the recommendation is by me.
17  Q.   Okay.
18  A.   That's how the board letter is prepared.
19  Q.   In making those recommendations, what sort of
20    review would you undertake?
21  A.   Review in terms of what?  Please explain that.
22  Q.   What did you do as the interim director or
23    assistant director to be in a position to make a
24    recommendation that an amendment to 1368 be
25    entered into?
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 1  A.   Okay.  Now, the amount of work that needs to be
 2    done as part of that amendment and then the
 3    costing for that, that will be prepared by people
 4    who will be working under me.  They'll prepare
 5    some kind of what's called board letter.  I'm
 6    going to look at that board letter.  I'm going to
 7    review that, just make sure all the language is
 8    okay and they have covered all the things that was
 9    asked for; so that's the kind of review that I'm
10    going to do.
11  Q.   Was it -- when you were in that position and
12    making those recommendations, would you recommend
13    an amendment after the work's already done, so
14    after the costs have already been incurred, would
15    you then make a recommendation?
16  A.   It can happen, too.  If it's an emergency that
17    happened, that we are to start the work right
18    away.  Then the amendment can happen after the
19    work is done.
20  Q.   What contracts were you involved with in those
21    positions from 2005 until your retirement where
22    that was the case where you were recommending a
23    contract amendment?
24  A.   CS-1368 is one of them.
25  Q.   Any others?
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 1  A.   I don't remember any other one.  I'm not sure.
 2  Q.   And just to be clear, when we say CS-1368 is one
 3    of them, which amendments were recommended for
 4    approval after the work was done?
 5  A.   Like that Amendment No. 3, if you're talking about
 6    that.  Work was already either wholly done or
 7    mostly done.
 8  Q.   And what about 4 and 5, do you know whether they
 9    were recommended after work was done?
10  A.   You'll have to show me 4 and 5, what they are.
11  Q.   Sitting here now, you don't know?
12  A.   I don't remember exactly, but on 1368, most of the
13    amendments were done after the work was already
14    done.
15  Q.   Amendment 2 and Amendment 3 you would agree were
16    for the sinkhole; is that correct?
17  A.   I think so.
18  Q.   Do you know what Amendment 4 related to?
19  A.   I don't know.  You'd have to tell me.  I don't
20    remember all those things now.
21  Q.   Okay.  Same answer for Amendment 5?
22  A.   Yeah.  If you show me the document, then I'll be
23    able to tell you.
24  Q.   At some point in time did you become involved
25    with the negotiations of the Macomb or Oakland
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 1    County purchase of the interceptor system?
 2  A.   I was not involved in the negotiation with Oakland
 3    Macomb, if you're talking OMID.  Is that what
 4    you're talking about?
 5  Q.   Either Oakland County's purchase or acquisition
 6    of the interceptors or Macomb's.
 7  A.   No.  I did attend some meetings which were called
 8    for, and my role specifically was related to the
 9    sewer station we have on 8 Mile Road.  My input
10    was needed for those things.  So I attended some
11    of those meetings, but I was not involved in the
12    overall project or overall agreement that Macomb
13    County and DWSD agreed to.
14  Q.   Do you remember when you first learned that there
15    was a criminal investigation of contracts that
16    were let by the DWSD?
17  A.   Please explain that question again.  Contract that
18    was let by DWSD?
19  Q.   When did you first become aware that there was a
20    criminal investigation of any DWSD contract?
21  A.   Any DWSD contract?
22  Q.   Any.
23  A.   Criminal investigation by who?
24  Q.   By any law enforcement agency that was
25    investigating the -- any illegal practice in the

Page 72

 1    Detroit Water and Sewerage Department or with
 2    respect to any contract that it had entered into
 3    with a contractor.
 4  A.   I remember that I was contacted by FBI sometime in
 5    2008 -- October or November of 2008, that they
 6    want -- they left a message on my office phone
 7    saying that they want to come and talk to me, so I
 8    called them back and they came back and talked to
 9    me.
10  Q.   What did they talk to you about?
11  A.   Basically they were talking about the various
12    contracts that we are doing, and was --
13    specifically the thrust was did Ferguson -- was
14    Ferguson -- how do I put it?  Did Ferguson take
15    advantage of his position with the mayor's office
16    to get contracts from City of Detroit DWSD.
17    That's what they were trying to talk to me about.
18  Q.   Was 1368, Amendments 2, 3, 4, 5 the subject of
19    any of the discussions?
20  A.   I don't remember if they talked -- at that
21    particular time in 2008 if they talked
22    specifically of any amendment, but they did talk
23    about the sinkhole, yes.  That was talked about.
24  Q.   Do you remember what they asked you about the
25    sinkhole project?
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 1  A.   Same issue, that did Ferguson use his position to
 2    get himself on the contract, who appointed him and
 3    all that, how did they get on the job and all that
 4    kind of questions.  And I told them I didn't hire
 5    him, it was a decision of CS-1368 contractor.  My
 6    job was to make sure that the work gets done.
 7    That's what my job was.
 8  Q.   Were you -- was Victor Mercado on site at the
 9    sinkhole every day that you were on site?
10  A.   Mr. Mercado was on the sinkhole every day till the
11    bypass was done and the houses were secure on
12    either side of the sinkhole, mainly on the south
13    side.  He was there every day in every meeting.
14  Q.   When do you think that work was done?
15  A.   That was -- I don't remember the exact dates and
16    all that.  It was sometime end of September/early
17    October, around that time.
18  Q.   Why is it, to the best of your knowledge, that
19    Mr. Mercado stopped being on site every day after
20    that?
21  A.   I don't know exactly reason why he stopped, but
22    then his number two guy, my boss -- direct boss,
23    Gary Fujita -- Gary was there every day and day in
24    and out like me almost till January until we
25    stabilized the sinkhole.  So he was there every
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 1    day.  Mercado stopped coming on a daily basis.  He
 2    did come off and on, but on a daily basis stopped
 3    coming after that.
 4  Q.   And do you know why the switch?
 5  A.   He probably had other things to do.  I don't know.
 6  Q.   Did you ever speak to Inland about why Mr.
 7    Mercado wasn't going to be on the site?
 8  A.   I didn't talk to Inland about that, no.
 9  Q.   Did you know that 1368 -- that the work
10    contemplated by CS-1368 was originally given to a
11    contractor other than Inland?
12  A.   1368?  You mean -- are you talking about the
13    sinkhole?
14  Q.   I'm talking about the sewer lining contract,
15    1368.
16  A.   Was given to somebody else?
17  Q.   Did you know that it was given to Lakeshore
18    initially under contract 1372?
19        MR. WATSON: I'll object to foundation
20    and as to relevance.  I don't think this case
21    involves that at all.
22        THE WITNESS: I don't think 1368 was
23    given to anybody else.
24        BY MS. BADALAMENTI: 
25  Q.   Okay.

Page 75

 1  A.   I'm not sure about that.
 2  Q.   Do you know whether there was a bidding process
 3    for 1368, how it was awarded to Inland?
 4  A.   There's a proposal which they asked from the
 5    various contractors, which is a form of bidding,
 6    because this is a hybrid consultant construction
 7    contract.  That's what 1368 is.  So we asked
 8    people to submit a proposal based on the contract
 9    documents, and they had to do the unit prices --
10    quote the unit prices, you know, the repairs that
11    would be anticipated.
12  Q.   And to the best of your knowledge, that occurred
13    with respect to 1368?
14  A.   That's right.
15        MR. WATSON: I'm going to object to the
16    form of the question because 1368 had so many
17    facets and I'm not sure which one the witness is
18    testifying to or if his testimony covers them all.
19        BY MS. BADALAMENTI: 
20  Q.   Do you know what CS-1361 was?
21  A.   Yes.  CS-1361, if I remember it now correctly, is
22    for the emergency repairs of sewers and water
23    mains in the City of Detroit.  I don't know
24    exactly the scope of the work but that was the
25    smaller contract that they wanted to do in
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 1    addition to 1368 or it was before 1368.  I'm not
 2    sure about the timeline.
 3  Q.   Do you remember that that contract was cancelled?
 4  A.   I remember that was cancelled.
 5  Q.   Do you know why?
 6  A.   I don't know why.  I was too junior in the
 7    department to know anything like that.
 8  Q.   Do you know whether 1361 was the product of that
 9    typical process where you received requests for
10    proposals and they're rated and the contractors
11    are rated?
12  A.   I don't know how they did that.  Maybe that's the
13    process they went through.  I'm not sure about
14    that.
15  Q.   And was it your testimony that you didn't know if
16    1368 was done that way or you thought it was?
17  A.   I'm not sure about that.
18        MR. WATSON: I'll object to the form of
19    that question.
20        MARKED FOR IDENTIFICATION: 
21        DEPOSITION EXHIBIT 6
22        3:24 p.m.
23        BY MS. BADALAMENTI: 
24  Q.   The document that we've marked as Exhibit 6
25    begins with a transmittal record for Amendment 4
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 1    for 1368.  Do you recognize that document?
 2  A.   I'm not sure if recognize it fully or not, because
 3    for me to recognize any of these documents, this
 4    paperwork is not the right amount of paperwork.
 5    You need to show me the board letter and then I'll
 6    be able to tell you whether I know it or not, but
 7    I know that amendment No. 4 was done to this
 8    contract.  I know that.
 9  Q.   Is your signature any of those that are contained
10    on that first page?
11  A.   No, there's not my signature on this one -- on the
12    first page, no.
13  Q.   Given the date of Amendment 4, would that have
14    been something that you recommended?
15  A.   I may have done that.  I'm not sure if I -- this
16    is 8/12/05.  I'm not sure if I got the interim
17    position, if I became in charge of engineering by
18    that time.  I'm not sure about that, August time,
19    so --
20  Q.   What was that amendment for, to the best of your
21    knowledge?
22  A.   I don't know.  You need to tell me the scope of
23    work.
24  Q.   You can't tell from --
25  A.   I really do not know the exact scope of work right
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 1    now.
 2  Q.   On that first page there's a description, and
 3    it's to -- related to the emergency repairs?
 4  A.   15 Mile and Hayes, that's what it says.
 5  Q.   Do you have any reason to believe that Amendment
 6    4 was not related to 15 Mile and Hayes?
 7        MR. WATSON: I'm going to --
 8        THE WITNESS: It's related to 15 Mile
 9    and Hayes.  That's what was part of the contract,
10    but it's not necessarily that I would see all the
11    board letters, if it was not prepared by me.
12        BY MS. BADALAMENTI: 
13  Q.   I understand.  The board letters are what will
14    tell you if you've seen a document before?
15  A.   Exactly.
16  Q.   I understand.
17  A.   That will tell me that.
18        (Off the record at 3:28 p.m.)
19        (Back on the record at 3:28 p.m)
20        BY MS. BADALAMENTI: 
21  Q.   I was asking you earlier about your involvement
22    in the criminal investigation, and I think you
23    told me that you were first contacted
24    October/November of 2008.  Did you speak with law
25    enforcement on a number of occasions or was it
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 1    just once?
 2  A.   No, I think I did talk to them quite at few times
 3    after that.  That was the first time they talked
 4    to me.
 5  Q.   Did you go somewhere and speak to them or did
 6    they come to you?
 7  A.   I think first time they came to my office, when
 8    they contacted me, and then later on I met them in
 9    our main office, which is Water Board Building,
10    and I've gone to their office also, which is in
11    the federal building.  I have been there, too --
12    both the places.
13  Q.   Did you sign any statements in any of those
14    meetings?
15  A.   I don't remember signing any statements.
16  Q.   Did you testify before a grand jury?
17  A.   I did testify before the first grand jury, yeah.
18  Q.   Did you provide any documents?
19  A.   I did not provide any.  I don't think I
20    provided -- they had all the documents.  All they
21    were questioning me was based on the documents
22    that came from the department.  I don't remember
23    giving them any from my side.
24  Q.   Did they ever tell you that you were the target
25    of the investigation?
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 1  A.   No, they told me that I was not the target of the
 2    investigation.  They were trying to take my
 3    deposition for whatever they were investigating.
 4    I was specifically told that I was not the target
 5    of the investigation.
 6  Q.   Were you told who was the target of the
 7    investigation?
 8  A.   The first agent who called me sometime in 2008,
 9    they said the same thing, and then the other
10    agents who I talked to when I talked to them in
11    our office -- not my office, but in the DWSD
12    office or their building those agents.
13  Q.   They said someone different?
14  A.   Pardon me?
15  Q.   They told you there were different targets?
16  A.   All of them told me I was not a target of the
17    investigation.  All of them.
18  Q.   Okay.  My question was:  Did they ever tell you
19    who the target was?
20  A.   They never told me who the target was, no.
21  Q.   Did they ask you questions about Mr. Mercado?
22  A.   Yeah, they did ask me some kind of questions about
23    Mr. Mercado.
24  Q.   Were you aware of anybody else at DWSD who had
25    been speaking with law enforcement or received a
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 1    subpoena to speak with them?
 2  A.   I believe they talked to a lot of people in my
 3    department and in other departments.
 4  Q.   Who do you know of from your department?
 5  A.   I know they talked to Darryl Latimer, if I
 6    remember right, contracts and grants manager.  I'm
 7    pretty sure they talked to Gary Fujita, the
 8    director.  They talked to one my head engineers,
 9    Dennis Green; they talked to him.  He was under
10    me.  They talked to some of my inspectors.  I
11    don't remember all the names.  They talked to a
12    lot of people.
13  Q.   When did you first become aware of Macomb
14    County's discussions with Detroit about
15    purchasing the Macomb interceptor system?
16  A.   I don't remember the date.  I was aware of that
17    that they're going to purchase that.  I don't
18    remember the date.
19  Q.   Do you remember the year?
20  A.   I don't remember the year also.  I don't want to
21    guess on that.
22  Q.   Do you know if it was something that was
23    negotiated over several years or something
24    negotiated within one year?
25  A.   I don't know exactly how many years it took, but
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 1    it took some time.  That, I know.
 2  Q.   More than one?
 3  A.   I couldn't give you the number of years.  I did
 4    attend some meetings, like I told you that.  The
 5    meetings did take place over probably more than
 6    one year.
 7  Q.   Okay.  The meetings that you attended, do you
 8    remember if Macomb representatives were at those
 9    meetings?
10  A.   Yeah, they were present, at least -- all the
11    meetings that I attended, they were present.
12  Q.   And there were Detroit people as well, correct?
13  A.   They were DWSD people as well.
14  Q.   Were there Oakland County people?
15  A.   I didn't know all of them, so I'm not sure if they
16    were there or not.
17  Q.   And what was your role?  Why were you at these
18    meetings?
19  A.   Like I said, my role was basically to talk about
20    the 8 Mile sewer station that we have south of 8
21    Mile Road right on -- you know, what we call the
22    Northeast Water Treatment Plant.  At one time the
23    recommendation was that when we -- when they buy
24    the sewer system north of 8 Mile Road, they will
25    buy the sewer station, too.  And we were objecting
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 1    from the engineering side saying this is not a
 2    good idea.  So my role was that, to talk about the
 3    8 Mile sewer station.
 4  Q.   There was a calculation of system debt that was
 5    prepared by the city and provided to Macomb.  Did
 6    you play any role in --
 7  A.   No.
 8  Q.   -- calculating that?
 9  A.   No.
10  Q.   Did you provide information to an individual
11    named Bart Foster so that he could prepare that
12    information?
13  A.   I don't know if I provided him any information on
14    anything.  I'm not sure about that.
15  Q.   Do you recall having provided Macomb with
16    information about work that DWSD had did?
17  A.   Which work are you talking about?
18  Q.   Any work on projects to portions of the Macomb
19    system.
20  A.   Yeah, we -- they did ask for some kind of as-built
21    drawings and all that kind of work we have done on
22    various locations.  We did give them some
23    documents -- I remember that -- the drawings and
24    specifications.
25  Q.   Invoices, pay estimates?
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 1  A.   No, I'm not aware of that, no.
 2  Q.   You didn't get them?
 3  A.   As far as I know, no.  They gave them technical
 4    documents.  That's what I remember giving them.
 5  Q.   Do you know whether anyone in your office
 6    provided pay estimates or invoices so that the
 7    system debt could be calculated?
 8  A.   I'm not sure about that.  I don't know.  It didn't
 9    go through me.
10  Q.   What about on pending contracts -- pending
11    engineering contracts that would relate to the
12    Macomb system, were you asked to provide that?
13  A.   Pending contracts, what pending -- we had some
14    work at Clintondale to be done and some meters.
15    We did them -- we gave them the technical
16    documents.  That's what we did.
17  Q.   Did you keep any records of what was provided at
18    the DWSD offices or your own personal records?
19  A.   No, I don't think I kept any records.  I'm not
20    sure.  I don't think so.
21  Q.   If --
22  A.   We provided the information, whatever we had when
23    they asked for that, but that's all.
24  Q.   Who did you provide it to?
25  A.   I thought I sent it to Mark Jacobs, I believe.  I
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 1    don't remember the name of his company, but I
 2    think we gave it to him.
 3  Q.   Were you aware of any change in DWSD
 4    record-keeping practices during the time of
 5    CS-1368?
 6        MR. WATSON: Object to foundation.  The
 7    witness can testify, if he can.
 8        THE WITNESS: I don't even understand
 9    that question.  I don't know what you mean by
10    that.
11        BY MS. BADALAMENTI: 
12  Q.   In DWSD contracts would the contractor be
13    required to keep daily reports?
14  A.   The contract -- in every construction contract,
15    the daily reports are part of the contract.
16  Q.   Do you know if in 1368 they were required to
17    provide daily reports?
18  A.   1368 being a time-and-material contract, yeah,
19    they were required to provide daily reports.
20  Q.   Who would receive those daily reports?
21  A.   The daily reports will come to engineering, yes.
22    Yeah.  My group will get those.
23  Q.   So did you see daily reports for the sinkhole
24    repairs?
25  A.   I saw most of them, yes.
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 1  Q.   They came from Inland?
 2  A.   They came from Inland.
 3  Q.   Do you recall a time when there was a directive
 4    that said there should not be any more daily
 5    reports coming for the sinkhole project?
 6  A.   I don't remember that.  I don't remember anybody
 7    giving a directive like this.
 8  Q.   Was there a point in time when daily reports
 9    stopped coming from Inland for that project or on
10    that contract, I should say?
11  A.   I don't remember that.
12  Q.   So as far as you know, there should be daily
13    reports for all of 1368?
14  A.   I don't know what you are trying to get at.
15  Q.   I'm just asking you if you recall there being
16    daily reports provided for 1368's performance of
17    work.
18  A.   I understand the question this way:  Daily
19    report -- I'm trying to understand what daily
20    report means.  Daily report means they have to
21    give us details of what actually got done on a
22    daily basis in terms of manpower, materials,
23    timesheets and all that.  Yes, they were done.  If
24    some daily report was generated saying that, okay,
25    this inspector saw this and what he did, that was
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 1    done by my people.
 2  Q.   You told me in every construction project at DWSD
 3    the contractor has to provide daily reports.  Do
 4    you remember saying that a moment ago?
 5  A.   Yeah, I said that, but the daily report is
 6    prepared by our inspection group.  I correct that
 7    now.
 8  Q.   Okay.
 9  A.   Not the contractor.
10  Q.   So there were no daily reports provided by Inland
11    on 1368?
12  A.   Inland did give us daily timesheets.
13  Q.   Daily timesheets?
14  A.   Yeah, in terms of manpower, equipment and
15    materials.
16  Q.   Had the submission of timesheets been something
17    that was done always at DWSD or was it something
18    new?
19  A.   No, this was a time-and-material contract.  They
20    have to give it to us.
21  Q.   The daily reports that were prepared by
22    engineering, is that something that was always
23    done?
24  A.   The engineering department always did daily
25    reports.
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 1  Q.   And somewhere in the DWSD or in the city we would
 2    find those daily reports that were done by your
 3    department?
 4  A.   Sure.
 5  Q.   Were those something that were done by you
 6    personally?
 7  A.   No, not me.  It's one of the inspector who worked
 8    under me or engineer who works under me; he does
 9    that.  The daily records will be there somewhere.
10  Q.   You were a field engineer with respect to the
11    sinkhole, right?
12  A.   Um-hmm.
13  Q.   But you still would not have done the daily,
14    right?
15  A.   I don't write the daily reports, no.
16  Q.   Do you know who did for the sinkhole?
17  A.   As far as I remember correctly, it was done by two
18    people, done by George Rayes, who was the
19    engineering guy, and then he was helped by Charles
20    George, who was the head inspector on job.  These
21    two people did most of the daily reports.  What
22    I'm saying, most of it.  There may some days when
23    they may not have done a report.  That's why I'm
24    saying, most of.
25  Q.   And the Inland time-and-material sheets, those
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 1    are something that would be retained in the DWSD
 2    files?
 3  A.   Right, because they will be part of the invoice.
 4  Q.   Would those have come to you or would they have
 5    gone to someone else?
 6  A.   They would come to us first, and then we will send
 7    it to contracts and grants.
 8  Q.   By "us," I'm asking, does it come to you
 9    personally or come to your department?
10  A.   It comes to the department.
11  Q.   So do you know personally that Inland provided
12    those time-and-material sheets every day?
13  A.   Did they give it to us on daily basis?  I'm not
14    sure about that, but they gave it to us at a time
15    when we were preparing the invoice.
16  Q.   For every day?
17  A.   For every day.
18  Q.   Right.  Okay.  Were you the person at DWSD who
19    signed off on invoices or who approved charges,
20    designated them to be reasonable or unreasonable,
21    things like that?
22  A.   I think the first one or two signed by
23    Mr. Mercado, if I remember that.  And then he told
24    me, okay, you start doing that.  And then I signed
25    those.  I don't know if he signed one or signed

Page 90

 1    two.  Later on I signed them.
 2  Q.   Why the change?
 3  A.   He was too busy and all.  He said why don't you
 4    handle it right there.
 5  Q.   Do you know whether Mr. Mercado or Mr. Ferguson
 6    had a relationship at the time of the sinkhole?
 7  A.   I'm not aware of anything like that.
 8  Q.   Did Mr. Mercado ever tell you that he didn't want
 9    Ferguson at the site?
10  A.   He never -- I'm too junior to ask him anything, or
11    he doesn't talk to me like that.  So we never
12    talked like that.
13  Q.   Did you have a relationship with Mr. Ferguson?
14  A.   No, except that he's a contractor for us.
15  Q.   How many jobs had he been involved with where you
16    were a DWSD engineer prior to the sinkhole?
17  A.   I don't know exactly the number, but maybe five or
18    six contracts.  I don't remember the exact number.
19  Q.   Was he involved in any contracts when you were
20    the engineer prior to Mr. Kilpatrick?
21  A.   Yeah, he had one contract before that, yes.
22  Q.   What was that?
23  A.   I think that was the contract -- I remember the
24    contract number, WS-623.  That's replacing the
25    water mains in the City of Detroit.  He had that
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 1    contract before 2000.
 2  Q.   Did you have any discussion with Mr. Ferguson
 3    regarding invoices submitted for the sinkhole
 4    repair?
 5  A.   No.  I didn't have any discussions with him.  I
 6    had discussion was Inland Waters, but not with
 7    him.
 8  Q.   Did you have discussions with Inland Waters about
 9    Ferguson's submission of bills on the sinkhole
10    repairs?
11  A.   I mean, not every invoice Ferguson submitted.  We
12    did have discussion about some invoices, yes.
13  Q.   What was the nature of those discussions?
14  A.   At one point in all that the amount that Ferguson
15    was charging for the equipment that is on the site
16    was not as per the approved documents.  That's
17    what Inland Waters brought to my attention.  And
18    ultimately we ended up paying him as per the
19    documents.  So we did some corrections based on --
20    Inland Waters did some correction based on our
21    discussions.
22  Q.   Was there a point in time when Ferguson became
23    upset that its charges were being reduced and you
24    had to step in and be an intermediary between
25    them and Inland?
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 1  A.   Intermediary -- I mean, I've had some meetings
 2    with all three of them, not at the sinkhole time,
 3    but later on when I became the assistant director,
 4    and then if they have some issues among them, they
 5    came and talked to me and I told them come to my
 6    office and we can talk about that.
 7  Q.   Are you aware that Inland -- representatives from
 8    Inland testified that their amendments to the
 9    contract and their pay estimates were being
10    withheld because of disputes they were having
11    with Ferguson?
12  A.   No, I don't remember.  I've heard that, but I'm
13    not fully sure and all of that if it was true.  I
14    heard that statement.
15  Q.   So is it your testimony that you were not
16    involved at all in getting those contracts
17    approved once Inland and Ferguson worked out
18    their differences?
19  A.   That's up to them, yes.
20  Q.   Who is Terry King?
21  A.   Terry King -- are you talking about the sinkhole
22    days?  Is that what you're talking about?
23  Q.   Terry King was a former inspector and he became a
24    deputy director?
25  A.   Not deputy director.  He became an assistant
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 1    director.  He was the inspector working in field
 2    engineer in the same group that I was but not
 3    under me.  He was under a different engineer.  And
 4    then he became the assistant director of
 5    maintenance.
 6  Q.   Do you know if he had a relationship with
 7    Mr. Ferguson?
 8  A.   I'm not sure about that.  I don't know.
 9  Q.   Do you believe that the charges on the 15 Mile
10    Road sinkhole repairs were reasonable?
11  A.   I believe they were reasonable.
12  Q.   You base that belief on the documents you
13    received from Inland or your own personal
14    knowledge?
15  A.   Documents received from Inland and my knowledge,
16    too.
17  Q.   Are you aware of the fact that the City of
18    Detroit asserted a claim that there were
19    overcharges in connection with that project?
20  A.   Repeat that question, please.
21  Q.   Are you aware of the fact that the City of
22    Detroit had asserted a claim in a federal case
23    that there were overcharges by Inland and the
24    subcontractors on the sinkhole project?
25  A.   I'm not aware.  Have they done that?  I'm not sure
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 1    about that.  I don't know.
 2  Q.   I just want to know what you know.
 3  A.   No.
 4  Q.   Are you aware of the -- we refer to them as
 5    layers of markups where subcontractors are
 6    marking up, subcontractors are marking up,
 7    subcontractors, and ultimately Inland then marks
 8    up the whole bill and sends it for payment.  Were
 9    you aware that that was --
10  A.   That's how the system works.
11  Q.   That's something permitted in DWSD?
12  A.   Something permitted.
13  Q.   What are those, the markups that are permitted at
14    each layer?
15  A.   Standard contract language will be the general
16    contractor will get 10%, if they perform the work
17    themselves.  If the subcontractors perform the
18    work, the first tier subcontractor, if they
19    perform the work, they get 10%, but the second
20    layer gets only 5%, and the general contractor
21    gets 5% on top of all of that.  That's what I
22    remember.  Don't remember exactly the language,
23    but there is language like that in the contract
24    documents.
25  Q.   Do you believe that that standard language or
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 1    standard practice is what was followed in the
 2    1368 sinkhole repair?
 3  A.   Mostly except some of those changes that we made
 4    to the overtimes and all that, yeah.  They were
 5    done.
 6  Q.   The changes to the overtime on the documents that
 7    we marked as exhibits?
 8  A.   Right.
 9  Q.   The amount of the markups that were approved are
10    dealt with in these documents that we marked as
11    exhibits?
12  A.   Yeah.  One of those is there, yeah.
13  Q.   Would you agree with me that that is not the same
14    percentage of markups that you just described to
15    me?  This is a different -- permits a different
16    rate of markup at the different layers?
17  A.   I don't know if they are different from that, but
18    there's always language in the contract.  We were
19    going to follow that.  1368 had all the language.
20    I'm not sure about that, but this was the language
21    that was incorporated into that.
22  Q.   Okay.  So you're not sure if it's standard
23    language or different language?
24  A.   I'm not sure about that, no.  But there are some
25    percentages like that.
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 1  Q.   In the course of -- your only role with respect
 2    to Macomb's purchase was to provide technical
 3    documents, correct?
 4  A.   You mean the agreement later on?
 5  Q.   Yeah, the agreement.
 6  A.   I gave them the technical documents.
 7  Q.   Did you ever review the Macomb acquisition
 8    agreement or any of the exhibits to that
 9    agreement?
10  A.   No.
11  Q.   Did you participate in any way in the due
12    diligence other than providing the technical
13    documents?
14  A.   I mean as part of the meetings and all that,
15    that's what I did.
16  Q.   How many meetings do you think you attended?  I
17    don't expect you to know exactly, but was it one
18    or --
19  A.   It was more than one.
20  Q.   Was it three?  Four?  More than ten?
21  A.   Not ten.
22  Q.   Between one and ten?
23  A.   Maybe three or four.
24  Q.   Okay.  Do you know who Bart Foster is?
25  A.   Yeah, I know who Bart Foster is.
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 1  Q.   Who is he?
 2  A.   He's a consultant who used to determine -- we used
 3    to call him rates consultant, how do we set up the
 4    rates and all that.  He's the guy who used to do
 5    all the calculations.  He's an expert in all
 6    those.
 7  Q.   By "we," do you mean the engineering department
 8    used to use him?
 9  A.   When I say "we," I represent engineering
10    department.
11  Q.   Did you use Bart Foster for anything else?
12  A.   I don't remember using him for anything else.  I
13    attended meetings which he organized and all that
14    He gave some presentations every year how the
15    rates are going to be for the next year.  I
16    attended all those meetings.
17  Q.   The information that he would get to calculate
18    those rates, where would that information come
19    from?
20  A.   Some of that information will be the total amount
21    of the contracts that we have done and all.
22    99 percent of that information will come from
23    contracts and grants group because they're the
24    people who keep all the records, total money paid
25    on any contract and what is the total value of the
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 1    contract, whether it's done or going to be done.
 2    If they need any backup information and all that
 3    which we have, we might give that.  Like some of
 4    the estimates we pay on the contract documents, if
 5    they need a copy, we give them a copy.
 6  Q.   So if money has been paid, that would go into his
 7    rate analysis, and that would come from contract
 8    and grants?
 9  A.   I don't know what else he uses in the rate
10    analysis, but the value of the contract does go
11    into the rate.  That's what I think.
12  Q.   Do you believe that estimates go into the rate
13    analysis?
14        MR. WATSON: I'm going to object to the
15    foundation of the question.  We're far afield, I
16    think, from this witness's expertise, and I don't
17    want him to guess.
18        MS. BADALAMENTI: He just told me
19    sometimes he gave estimates when the amount
20    paid --
21        THE WITNESS: Estimated monthly invoice
22    that we paid the contractor, if it is requested by
23    contracts and grants that they want to give to
24    Bart Foster, we gave it to them.  I don't remember
25    I gave exactly anything to Bart Foster and I don't
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 1    profess to know Bart Foster's job description.
 2    I'm not sure about that, but I provide information
 3    if somebody asks for it.
 4        BY MS. BADALAMENTI: 
 5  Q.   So let me say this:  Is it fair to say that if
 6    you were asked for any information that went into
 7    a rate analysis, it was from contract and grants,
 8    and that's who you gave it to?
 9  A.   We gave it to them.
10  Q.   All right.  Would you ever give any of the
11    invoices or daily reports or anything like that
12    to go towards that rate analysis?
13  A.   I don't think we provided any daily reports to
14    anybody for this particular task.
15  Q.   Did you ever provide an opinion on whether or not
16    you thought charges that you were estimating were
17    reasonable or appropriate or within the scope of
18    the contract?
19  A.   The opinion to who?
20  Q.   To the contract and grants department when you
21    gave them an estimate.
22  A.   We signed it and basically told them this is what
23    we plan to pay.
24  Q.   The original Amendment 2 was for $35 million, and
25    you said you thought that was reasonable that the
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 1    amount went up so high because of all the changed
 2    conditions that you encountered.
 3  A.   And complications.
 4  Q.   And you listed some things for me that you
 5    thought were related to that.  Was there anything
 6    that you thought about as we've been sitting here
 7    that you didn't tell me about that would be
 8    within that scope of change conditions?
 9  A.   Okay.  Another thing which I think is worth
10    mentioning is that in the original $35 million, if
11    I remember that correctly, it was anticipated that
12    we will block the sewer on either side of the
13    sinkhole by some either wooden bulkhead or a metal
14    bulkhead.  Bulkhead means stop -- going to put a
15    stop on that.  That particular method was found to
16    be unfeasible because the water flowing.  You
17    could not even control the amount of water that we
18    had through the sewer.  You have to have the sewer
19    as dry a condition as possible to install that.
20    We couldn't do that.  Ultimately we ended up
21    putting sandbags, and sandbags were not feasible
22    because they float away.  We ended up putting
23    concrete bags in there, and if I remember it
24    correctly, on the two side -- the two locations
25    either side of that, we ended up putting close to
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 1    2,000 concrete bags.  And that's how we built up
 2    the bulkhead.  And once it became -- so we were
 3    able to stop the flow that way.
 4        Now, the question -- the concrete bags
 5    sat in there for almost nine months, and it became
 6    like a rock.  And now you're almost 70 feet deep
 7    under the ground, and how do you take it out from
 8    the pipe?  It became a massive task to break it up
 9    slowly one by one.  We couldn't dynamite it.
10    Couldn't do anything like that.  So it became a
11    manual labor and all that to take it out.  We
12    don't damage the rest of the pipe.  That was one
13    of the major expenses in all that we incurred, how
14    to bulkhead that, how to debulkhead it.
15  Q.   Who did that work?
16  A.   Inland Waters and their subcontractors also they
17    had.
18  Q.   Do you know in particular who did that work?
19  A.   I don't remember that, but they brought some
20    concrete-breaking company.  I don't remember who
21    did it.
22        MR. WATSON: Let me interrupt.  Foster
23    has got to leave at 5:45.  Are you just about done
24    with this?
25        MS. BADALAMENTI: Are you good?
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 1        MR. WATSON: I was waiting for your
 2    answer.
 3        MS. BADALAMENTI: Yeah, I am.
 4        MR. WATSON: Okay.  The other question
 5    is -- I probably have about 20 minutes of
 6    questions to ask him.  I guess I can submit a
 7    declaration for him, but I don't want to submit a
 8    declaration and then you all object to it.  Are
 9    you -- will you consent to my submitting a
10    declaration for the witness?
11        MS. BADALAMENTI: I'm not going to
12    consent to that.  That's a change from the
13    position that you took, so, no.  I can stay here
14    as long as you need me.  We can break with this
15    witness and do Foster and come back.
16        MR. WATSON: Well, finish up.  Then
17    I'll ask a few questions to this witness.  I might
18    choose to submit a declaration anyway without your
19    consent, but we can argue about that.
20        BY MS. BADALAMENTI: 
21  Q.   You don't know who the concrete-breaking company
22    is?
23  A.   I don't remember that.
24  Q.   With respect to the discussions that you had
25    where Inland and Ferguson were both present, do
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 1    you remember suggesting that certain Ferguson
 2    charges be changed into tool truck charges or gas
 3    or fuel surcharges so they could get approved?
 4  A.   Yeah, because they have to do that as per the
 5    rates that are allowed as per the contract
 6    documents.  Some of the rates were high, and we
 7    asked them to change it.
 8  Q.   To change it to a different category?
 9  A.   No, not a category.  To change it to what is
10    allowed in the document, like a truck.  A truck is
11    a rental, allow daily rental rate based on certain
12    documents in the contract it cannot be more.  If
13    the subcontractor or main contractor charges us
14    more than that, we are going to bring it down.  In
15    this case, Ferguson was a subcontractor to Inland
16    Waters.  My recommendation to Inland Waters was,
17    revise your estimate, and they did.
18  Q.   Revise their estimate or revise their pay
19    request?
20  A.   Estimate -- in our engineering parlance we call
21    estimate as the pay request.
22  Q.   Okay.  So you told them to revise their pay
23    request to get Ferguson paid?
24  A.   To get Inland Waters paid because Ferguson will be
25    paid by Inland Waters.
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 1  Q.   Did you have that same circumstance come up with
 2    respect to bills that were submitted by
 3    L.D'Agostini?
 4  A.   I don't remember anything from L.D'Agostini.  In
 5    Ferguson's invoices, I think it was once or twice.
 6    I remember that, more than once.
 7  Q.   Do you remember having any meetings like that
 8    where you talked about revising the invoices with
 9    any other of Inland's subcontractors?
10  A.   I did not have any meetings with Inland
11    subcontractors regarding the pay invoices.
12  Q.   Other than Ferguson?
13  A.   I did not have any meetings with any
14    subcontractors regarding payment period.  I'm
15    making that statement.  DWSD does not talk to the
16    subcontractors for payments.  We talk to only
17    general contractor.
18  Q.   My question was:  Did you have any meetings with
19    Inland and any of Inland's subcontractors?
20  A.   I don't remember that.  I don't think so.
21  Q.   Other than Ferguson?
22  A.   Ferguson was the only one that we had.
23  Q.   That was my question.  Do you remember the
24    amount -- the dollar amount of the dispute
25    regarding Ferguson?
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 1  A.   I don't remember the dollar amount, but the unit
 2    rate was high.  We needed to bring it down.
 3  Q.   Was it over $600,000?
 4  A.   I don't remember the amount.
 5  Q.   In any event, you did not tell anyone at Macomb
 6    County anything about 1368?  You didn't have
 7    anything to do with Macomb County's purchase of
 8    the system other than what you told me here
 9    today?
10  A.   Yeah, that's true.
11  Q.   Did you inform anybody at Macomb County of the
12    investigation that was being done by the FBI?
13  A.   Anybody in Macomb County?
14  Q.   Yes.
15  A.   I don't think so, no.
16  Q.   Did you discuss the investigation with anybody
17    from the Detroit Legal Department?
18  A.   Our Law Department?
19  Q.   Yes.
20  A.   Yeah, the Law Department was with me quite a few
21    times.  They were present, too, when the
22    investigation was going on.
23  Q.   Who from the Law Department would go?
24  A.   I think it was Ed Keelean most of the time.
25        MS. BADALAMENTI: I don't think I have
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 1    anything else.
 2        EXAMINATION
 3        BY MR. WATSON: 
 4  Q.   Mr. Shukla, were you involved in the original
 5    1368 project?
 6  A.   The original 1368, no, I was not involved in that.
 7  Q.   So you got involved at the time of Amendment No.
 8    2?
 9  A.   Before Amendment No. 2, when the sinkhole
10    happened, so I got involved with when the sinkhole
11    happened.
12  Q.   And you indicated that you were working every
13    day.  Do you mean five days a week, seven days a
14    week?
15  A.   Seven days a week.
16  Q.   How many hours a day did you typically work out
17    there?
18  A.   Average about 16 hours a day.
19  Q.   You mentioned that 1368 was a task order project.
20    Then you talked about a time-and-materials
21    project.  Was it both?  Was it one or the other?
22    Can you explain that.
23  A.   This particular task was a time-and-material.
24  Q.   How does that work?
25  A.   Time-and-material is we do not know exactly what
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 1    the scope of work is, but we are telling them that
 2    a sewer has to be repaired from this location to
 3    this location.  So what they do is whatever they
 4    do on a daily basis, they submit us the timesheets
 5    for the number of hours that each of the people
 6    spent on that in terms of various categories.
 7    They can be laborer; can be operator, the
 8    equipment that they use that particular day, the
 9    number of hours they use for each equipment, and
10    the material that they purchased and all the
11    invoices for those.  So they submit to us on,
12    day-to-day basis, at the time of the invoice, when
13    they're submitting that, and then we total them
14    and all that, and we look over them for the
15    payment.
16  Q.   How do you try to make sure that the time and
17    material submitted are reasonable?
18  A.   There are two things we were looking at that.  The
19    total number of hours in the day for the manpower
20    cannot exceed 24 hours.  If somebody charges more
21    than 24 hours for a particular employee and all
22    that, that's not right.  So -- and then nobody
23    works 24 hours a day and all -- various names, how
24    many hours they worked.  Equipment hours goes the
25    same way.  You can work only certain number of
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 1    hours in a day.  And the material is the actual
 2    invoice what they're paying for it.  So that's how
 3    we make sure they're charging us for that.
 4  Q.   Does anyone look over that stuff?
 5  A.   We review them and all that.  We go over them, not
 6    all of them all the time, but we do that.  But
 7    what was decided in this case was -- with
 8    Mr. Mercado is Inland Waters submit us the CPA
 9    audited invoices.  So it was audited by their own
10    people, submitted to us, and we took that as
11    saying, okay, this is already audited by somebody
12    in the accounting department.
13  Q.   So Inland Waters' own people had to audit the
14    invoices?
15  A.   Right.  Um-hmm.
16  Q.   Were these audits signed?
17  A.   Yeah, the audits were signed.
18  Q.   That was for all time, all material, all
19    equipment?
20  A.   All timesheets, all the equipment, all invoices.
21  Q.   And was that done before they could get any
22    payment?
23  A.   That's true.
24  Q.   Did you ever see or hear anything that leads you
25    to believe that Inland Waters was charging
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 1    excessive amounts for the work they were doing?
 2  A.   No.  I don't think so, no.
 3  Q.   Did DWSD have anyone who would look into what was
 4    being done on the project and whether it was
 5    being done?
 6  A.   My engineers and inspectors would look at the
 7    timesheets and all that they submit to us with the
 8    invoice, but I'm not sure if they went through all
 9    of them.  We depended on the audited statement
10    that the contractor submitted.  I didn't have time
11    to go through each one of them one by one, page by
12    page.
13  Q.   You talked some about Ferguson and there were
14    certain issues with Ferguson.  Were those
15    resolved to your satisfaction?
16  A.   Those issues that came up regarding overcharges,
17    they were resolved to my satisfaction.  I'm
18    positive about that.
19  Q.   Were the amounts charged by Ferguson as a result
20    of your actions increased, decreased, stayed the
21    same?
22  A.   No, they decreased.
23  Q.   And how much money are we talking about?  Are we
24    talking about hundreds of thousands, millions,
25    tens of millions?
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 1  A.   No, it's not in the millions and all that.  I'm
 2    not sure if it went over 100,000.  I don't know
 3    exactly the amount, but it's not that high.  But
 4    even if it's $10, we have to go per the document.
 5    We cannot pay more than that to anybody.
 6  Q.   You indicated that this was an emergency repair.
 7  A.   Um-hmm.
 8  Q.   Why did you think it was an emergency?
 9  A.   The emergency is -- okay.  Let me put it this way.
10    I can draw a little sketch for you.
11  Q.   Draw it on a separate page and we'll make it an
12    exhibit.
13  A.   This is all areas of Macomb County and all that.
14    They have sewers and all coming through this and
15    come through this 15 Mile Road sewer which we
16    called the Oakland Macomb Interceptor.  The reason
17    it's called Oakland Macomb is because some part of
18    Oakland County sewers also tie in Macomb sewers
19    and then discharge into this.  And this goes
20    through the Edison corridor, 15 Mile Road south,
21    and goes to 8 Mile Road sewer station.  This is
22    the only sewer that brings the whole of all
23    sewers' flow from Macomb County into DWSD.  It
24    cannot go to any other sewer because there's no
25    other sewer existing.
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 1  Q.   So that takes all the Macomb County sewage?
 2  A.   To the Detroit system and ultimately ends up at
 3    the sewage treatment plant on Jefferson.  We had
 4    the break somewhere in this area, between Hayes
 5    and Schoenherr.
 6        Now, this becomes a health care
 7    emergency.  If this sewer system is not conveyed,
 8    it doesn't flow through and all, then all this
 9    area will see flooded basements, everybody, and
10    then it becomes a much bigger crisis than what we
11    have to do in order to bypass it and let it flow
12    through.  That's why it's an emergency, because
13    the sewage has to go -- it cannot stop.  It has to
14    go somewhere.  And in this particular case, we
15    don't even have an outlet where we can basically
16    throw it into the river it's so far away from the
17    Detroit river.  This is the only way it can go.
18    You've got to provide some kind of alternative
19    way.  There was no alternative in this case, and
20    got to repair it on an emergency basis.
21  Q.   How long did you work for DWSD?
22  A.   Total service?
23  Q.   Yes.
24  A.   About 23 and a half years.
25  Q.   Had you ever seen an emergency of this magnitude?
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 1  A.   No, not this magnitude.  This was really big.
 2  Q.   You testified the original estimate was 35
 3    million, but the total price paid was over 54
 4    million, I think you said.  How can you justify
 5    that type of increase?
 6  A.   I think total price that we paid, if I remember,
 7    was around 53.5, if I remember that.  I don't
 8    remember the $54 million figure, how it came
 9    about.  But when this happened, Inland Waters came
10    on board, and then hired a consultant, which was
11    NTH Consultants in this case.  They prepared an
12    estimate based on the way they are going to repair
13    this sewer, based on the conditions which are
14    going to be exactly as they anticipated, that
15    we'll dig a shaft here, bypass it, bypass that
16    one, and ultimately we'll dig up in place.  We'll
17    find the sewer exactly where we think it is, that
18    deep and all that, put some shafts around this.
19    Secure this place, and repair this, and ultimately
20    get the system through.
21        When we actually did that, it became a
22    lot more complicated than the design concept that
23    we are talking about.
24  Q.   And you mentioned several factors.  Let me --
25    we've got those on the record.  I don't want to
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 1    talk about that.  Let me ask you about a couple
 2    more.  Was there any expense involved in water
 3    and air monitoring?
 4  A.   Yeah, we had to do the water and air monitoring on
 5    both sides of this because, one, we are next to
 6    the residential area now.  Secondly, there are
 7    some water mains in the area and all.  We don't
 8    want them to be contaminated, because the water
 9    mains are old.  Who knows where they may be
10    leaking.  We had to monitor the water.  And
11    ultimately the drain running around 15 Mile Road
12    and Schoenherr, we just want make sure that none
13    of the sewage flow goes into -- in case there's a
14    breakage and all that.  So we are monitoring the
15    water system.  The water samples were taken from
16    this on a daily basis, until this sinkhole was
17    repaired to make sure that no sewage is getting
18    into that.
19  Q.   Was there any issue in regard to that sinkhole
20    expanding and additional work as a result of
21    that?
22  A.   At the time when we were bypassing the sewer and
23    all, the sinkhole is getting bigger and bigger and
24    it was becoming a threat to houses, especially on
25    the south side.  So we had to stabilize the ground
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 1    on the south side and make sure these houses don't
 2    get sucked into that like, if you remember
 3    happened three years ago in Florida.  There was a
 4    news item where the house got sucked into a
 5    sinkhole.  We didn't want the same thing to happen
 6    here.
 7  Q.   You indicated there were daily meetings on the
 8    project.  Who attended those meetings?
 9  A.   I attended all those meeting.  Mercado attended
10    those meetings until the bypass was done and the
11    sinkhole was basically secure.  Gary Fujita was
12    there all meetings until December.  Then it was my
13    inspectors, my engineers, Inland -- representative
14    of Inland Waters, and all subcontractors who
15    happened to be working at that time.  And a
16    representative from Macomb County was there for, I
17    think, the first two months.
18  Q.   What was his name?
19  A.   He was an inspector, Donald Penrod.  And
20    representative from Sterling Heights, name of Joe
21    Ross, he was there with us right from day one
22    until the date we repaired the hole.
23  Q.   Could the representatives from Sterling Heights
24    and Macomb County ask any questions they wanted
25    to at those meetings?
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 1  A.   They can ask any questions they want.
 2  Q.   Could they get any documents that they wanted?
 3  A.   They could get any documents they wanted.
 4  Q.   Did any of them ever complain about excessive
 5    cost or wrongdoing?
 6  A.   None of them did that.
 7  Q.   I'm not sure I asked you.  Do emergency repairs
 8    typically cost more?  Are they more expensive
 9    than regular repairs?
10  A.   Yeah, usually they cost more.
11  Q.   We'd get into it, but let's skip that.
12        You indicated that you believed all the
13    charges were reasonable?
14  A.   I still believe that.
15  Q.   Well, do you think that at least some of these
16    might have been overcharges and DWSD was
17    excessively charged for this stuff?
18  A.   I don't think so.
19  Q.   Why not?
20  A.   Because we looked at all the documents.  We paid
21    them what they actually worked on and the rates
22    and all that were as per the documents.  They were
23    audited statements.  And I was there on day-to-day
24    basis and all.  I knew what was going -- work was
25    going on.
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 1  Q.   Did you ever recommend approval of any payment or
 2    pass any payment through that you had questions
 3    about or felt was excessive?
 4  A.   Like I said, I had a question about one of the
 5    invoices we found out that his rates -- one of the
 6    subcontractors were high for some equipment, so we
 7    asked Inland Waters to revise that one.
 8  Q.   Ms. Badalamenti asked you about your testimony
 9    before the grand jury and your interviews by the
10    federal government.  What did you tell them?
11  A.   Okay.  Their main questioning was did Ferguson
12    take advantage of his position to get some
13    contracts with the City of Detroit.  And my
14    response to all of them was, no, because sinkhole
15    was the only one where he was involved as a
16    subcontractor to Inland Waters, and Inland Waters
17    selected him to do that.  The rest of them were
18    all bid contracts.  We had the documents.  We bid
19    them outside.  They were all low bid contracts.
20    He was the low bidder.  He didn't get all of them,
21    but low bidder on some.  The ones that he got,
22    then we got work done as per the document.  We
23    didn't pay him until the work is done.
24  Q.   Did they ask you about excessive charges?
25  A.   No, they didn't ask me about excessive charges.
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 1  Q.   Was the thrust of their questions to you whether
 2    or not there was favoritism shown to Ferguson?
 3  A.   That's basically what it was.  I was engineering
 4    part.  I told them engineering was not part of
 5    that.
 6        MR. WATSON: That's all.  Thank you.
 7        RE-EXAMINATION
 8        BY MS. BADALAMENTI: 
 9  Q.   I just have a couple follow-ups.  You referred to
10    this now a couple different ways.  And Mr. Watson
11    asked you is it a task order or
12    time-and-materials contract.  In the documents
13    that are in front of you, I would note that DWSD
14    Contract No. CS-1368 Task ER 37 is referenced.
15    Is it your belief, though, that this was not a
16    task order contract?
17  A.   No, CS-1368 is a task order contract.  Now, this
18    particular task underneath, that became a
19    time-and-material.  Most of the task orders that
20    we gave them are not time and material.  But
21    sinkhole was a time-and-material task order.
22  Q.   And how did that come to be the case?
23  A.   Because it's an emergency.  And we don't know the
24    scope of work, what is to be done.
25  Q.   So in that regard, Mr. Watson asked you do
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 1    emergency repairs cost more, and you said yes?
 2  A.   Yeah.
 3  Q.   Why?
 4  A.   Because when you are going for a bid contract,
 5    where you're asking other people to bid on
 6    something, too, you know, there's a competition
 7    and all that.  People search for various things
 8    around and all that, and ultimately they give you
 9    the price.  Here he's going to get all that we're
10    looking for.  Say I need this pump on this site by
11    tomorrow -- because that's what we needed in this
12    case in order to convey this one.  I needed pump
13    and motor on the site by tomorrow.  He's going to
14    get one that is available right now.  If he had
15    waited two months and all that, he can get a lower
16    price from somewhere else, but today he is going
17    to get what is available in the market today, so
18    that price may be higher; it usually is.  So is
19    for the piping, so is for the valves, and so is
20    for the labor.  Some labor is not available
21    straightaway and all that.  He has to lure
22    people -- hire people from other subcontractors,
23    other contractors by paying them a little bit
24    more.  That's how it goes.
25  Q.   So the swiftness is one issue and the
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 1    competitiveness is another?
 2  A.   Another issue.
 3  Q.   Okay.  In that regard, Mr. Watson asked you what
 4    did you tell the federal investigators, and you
 5    told them, as I understand it, that you did
 6    not -- you were unaware of any wrongdoing by Mr.
 7    Ferguson because all the projects he was involved
 8    in except this one he had bid on?
 9  A.   He bid on those.
10  Q.   But he didn't bid on this one, did he?
11  A.   No, because this was task order given to Inland
12    Waters, and Inland hired him to do the work for
13    them.  So there's no bidding on that.
14  Q.   Did Inland bid for this work or for 1368, the
15    original work?
16  A.   This work, Inland got the subcontractors to do it
17    right away because we needed people to work on
18    that tomorrow.  If I remember that correctly, any
19    other task order that they got other than
20    sinkhole, they did get some quotations from other
21    subcontractors, too.  We didn't tell them who to
22    go to, but they did have some competition.  There
23    was no time for competition on this job.
24  Q.   With respect to the original 1368, was it bid?
25    Was it awarded based on bids?
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 1  A.   You mean the original contract?
 2  Q.   Yes.
 3  A.   Original contract was advertised in the
 4    document -- in the papers and whatever.  It was an
 5    open contract.  There were other bidders.  The
 6    contract was evaluated and ultimately Inland
 7    Waters was chosen as the most responsive to the
 8    contract.
 9  Q.   Your understanding is that Inland was selected as
10    a result of the bid process for 1368?
11  A.   That's true.
12  Q.   I have just a couple.  Let me go back to that.
13    You indicated that there was -- there were a
14    number of changes -- we talked a lot about
15    them -- that resulted in the $35 million estimate
16    changing to be, you know, in excess of 50
17    million -- whatever the number ended up being.
18    The estimate, though, you would agree with me, of
19    35 million or somewhere in that frame was after
20    September 30th -- on or after September 30th of
21    2004; isn't that true?
22  A.   I don't remember the amount -- the exact date when
23    the estimate was prepared, but it was definitely
24    after the sinkhole -- we started working on that.
25    Sometime in September, I think so.
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 1  Q.   In fact, the contract was not approved by City
 2    Council, we saw, until December of 2004, correct?
 3    So by that time would you have known of those
 4    changed conditions?
 5  A.   No, I wouldn't have known.
 6  Q.   Which changed conditions would have come up after
 7    December of 2004?
 8  A.   Like I told you, one where the bulkhead issue and
 9    all that, and the second one is amount of work we
10    did for stabilizing the houses and all, in
11    addition to doing the additional sheet piling and
12    all that.  Then the situation with the pumps and
13    motors and all that, how long they going to last
14    because most of the pumps and motors are not
15    designed for continuous duty 24 hours a day.
16  Q.   Okay.
17  A.   The amount of breakage and maintenance and repairs
18    and replacements that you get.  Then the issue of
19    the piping getting blocked and all that.  Nobody
20    anticipated those.  All that happened after that.
21  Q.   After that, okay.  The last thing I want to show
22    you -- and we'll mark it.
23        MARKED FOR IDENTIFICATION: 
24        DEPOSITION EXHIBIT 7
25        4:23 p.m.
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 1        BY MR. WATSON: 
 2  Q.   This is Exhibit 7.  This is referring to
 3    Amendment 3, and it has a date of May 18th of
 4    2005.  Is that the time frame that you recall
 5    Amendment 3 being proposed?
 6  A.   I don't know about the dates when this happened,
 7    because I was still in field engineering those
 8    days.  So -- if this is what it says, then this is
 9    what it says.  It happened in May 2005.
10  Q.   You don't know one way or the other?
11  A.   I don't know.
12        MS. BADALAMENTI: I don't have anything
13    else.
14        MR. WATSON: Okay.
15        (The deposition was concluded at 4:26 p.m.
16    Signature of the witness was not requested by
17    counsel for the respective parties hereto.)
18    
19    
20    
21    
22    
23    
24    
25    
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 2  STATE OF MICHIGAN    )
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vii 

STATEMENT OF ISSUES PRESENTED 

1. Is Macomb County entitled to extraordinary remedy of injunctive relief where it 

has failed to even address the crucial element of irreparable injury, but instead has simply 

ignored its burden of making a particularized showing of irreparable injury?  DWSD submits that 

this failure is fatal to Macomb County’s request for such relief. 

2. Is Macomb County entitled to the extraordinary remedy of injunctive relief where 

it can be adequately compensated through look back procedures regularly used by DWSD to 

adjust rates retrospectively based on changed circumstances? 

3. Has Macomb County shown a likelihood of success on the merits, even though 

the challenged rates have been set in accordance with the law, the contract between Macomb 

County and DWSD and the prior Rate Settlement Agreements, and where the law grants a 

presumption of validity to the rates set by DWSD, and in order to void that action, Macomb 

County bears a heavy burden of showing that such rates are arbitrary, capricious or 

unreasonable? 

4. Has Macomb County failed to show a likelihood of success on the merits where 

its claims sound in negligence and would be barred by governmental immunity? 

5. Has Macomb County failed to show a likelihood of success on the merits where it 

relies on the prudent investment rule to attack DWSD’s determination of its rates, where that rule 

does not apply and has not been applied to municipally owned utilities and applies only where 

the public utility or its investors earn a rate of return on their investments, which is not the case 

with DWSD’s sewer rates? 

6. Should the relief requested by Macomb County be denied, where to grant that 

relief would force all users to bear the cost of repairs of the Romeo Arm interceptor even though 

that Interceptor solely benefits Macomb County, and such action would be contrary to the 
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viii 

contract between Macomb County and DWSD and prior Rate Settlement Agreements and 

contrary to the long established practices of DWSD in setting such rates and to the law? 
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STATEMENT OF FACTS  

In this action, Macomb County seeks to enjoin DWSD from collecting, through the rates 

charged to Macomb County, the costs DWSD incurred in performing timely repairs to the 

Romeo Arm of the Macomb interceptor system.  Those repairs ensured the provision of 

uninterrupted sewerage service to the Macomb County communities exclusively served by the 

Romeo Arm.  Those communities, and only those communities, benefited from the efforts 

DWSD undertook to implement those repairs.  While Macomb does not dispute the critical 

benefits its citizens enjoyed as the direct result of those efforts, it seeks to avoid responsibility 

for payment for those benefits. 

In 1962, a study authorized by an Inter-County Drain Committee representing the 

counties of Macomb, Monroe, Oakland, St. Clair, Washtenaw and Wayne recommended that the 

City of Detroit’s sewage disposal system be expanded to cover the larger metropolitan area.  See, 

Davis v. City of Detroit, 98 Mich. App. 705, 709; 296 NW2d 341 (1980).  As the court in Davis 

explained, one of the purposes of that recommended system was to address severe water 

pollution problems resulting from Macomb County’s sewage discharges into the Clinton River: 

By 1966, increased pollution of the Clinton River prompted the 
Michigan Water Resources Commission (MWRC) to deny 
disposal permits.  This directly affected Macomb County, which 
had previously dumped its effluent into the river, and the City of 
Detroit, as the river emptied into the Great Lakes upstream, 
polluting the City’s raw water intake.  Soon thereafter, the City of 
Detroit entered into a contract with Macomb County to provide 
sewage disposal with the express goals of serving the public and 
enhancing the water quality of the Great Lakes. 

Id. 98 Mich. App. At 709-710. 

Under the contract referenced in Davis, and unlike all other customers in the Detroit 

metropolitan area which financed and constructed their own connections to DWSD’s sewerage 

system, DWSD agree to finance and construct a sewer interceptor system to collect sewage from 
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Macomb County (along with the Clinton-Oakland sewerage district) and to convey it to Detroit 

for treatment.  As described in a University of Pennsylvania law review article, cited by the 

Michigan Supreme Court in Meridian Township v. City of East Lansing, 342 Mich. 734, 747; 71 

NW 234 (1955), DWSD’s agreement to construct and finance the Macomb interceptor system 

enabled the citizens of Macomb County to “enjoy the economic and other advantages of city life 

without being subjected to all the responsibility of citizens.” 

The Romeo Arm interceptor that is the subject of this dispute is part of the Macomb 

Interceptor System and it is utilized solely by Macomb County customers.  See Exhibit 1.  The 

Romeo Arm runs south along Garfield Road from the Clinton River to 15 Mile Road, and then 

turns west along 15 Mile Road until connecting with the Edison Corridor interceptor, which 

serves both Macomb County and the Clinton-Oakland sewerage district.  See Exhibits 1 and 2. 

The Romeo Arm was constructed by DWSD between June 1971 and December 1972.  

See Exhibit A to Keith Swaffer Affidavit, Exhibit 3.  It was financed by bonds issued by DWSD, 

along with state and federal grant funds.  Unlike the other suburban customers who themselves 

financed, built and have maintained their interceptors, the Romeo Arm was built and financed 

through bonds issued by DWSD, the debt service of which is still being paid by Macomb 

County.  Significantly, all of the debt service on the bonds issued to finance the Macomb 

interceptor system have been charged solely to Macomb County through DWSD’s rates and 

none has been borne by other users.  The Romeo Arm is 11 feet in diameter, and was installed a 

depth of approximately 60 feet below ground.  It was designed to carry between 30-60 million 

gallons of sewage a day from Macomb County to the City of Detroit for treatment and disposal. 

In the early morning hours of Sunday, August 22, 2004, a sinkhole began to form along 

15 Mile Road, in Sterling Heights.  It was quickly determined that the sinkhole was caused by 
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damage to the Romeo Arm, located beneath 15 Mile Road.  Within hours, the sinkhole expanded 

to a maximum depth of 30 feet and extended a distance of approximately 245 feet in an east-west 

direction along 15 Mile Road.  DWSD had to act quickly to that growing sinkhole to stabilize it, 

and then to undertake a full reconstruction.  Between August 23, 2004 and March 14, 1005, 

DWSD designed, contracted for, implemented and completed the full reconstruction of the 

Romeo Arm.  The overall project cost was approximately $53 million. 

NTH Consultants undertook a preliminary evaluation of the cause of the Romeo Arm 

break.  See Exhibit 3A.  That evaluation involved, among other things, a review of the 

subsurface geology in the area of the sewer break, observations and testing of sewer conditions 

during excavation and repair, and reviews of reports of investigations of prior breaks in the 

Macomb and Oakland-Macomb interceptors. Id.  NTH’s preliminary conclusion is that the pipe 

failure occurred as a sudden, catastrophic event, with the affected section breaking away and 

falling abruptly more than 10 feet into a void created beneath the interceptor. Id.  That void 

appears to have been created by the gradual piping of fine soils into fine cracks in the bottom 

section of the interceptor over an extended period of time, which gradually caused the hardpan to 

lose the ability to span the sewer pipe. Id.  When that happened the pipe collapsed downward. Id.  

NTH did not observe any evidence in the failed section of pipe of the types of circumferential 

cracks that would be indicative of a slowly developing potential pipe failure. Id.  Those types of 

cracks were observed in previous failures.  Due to the absence of those indicator cracks, the 

catastrophic nature of the failure, and the high levels of sewage and sewage sludge in the 

interceptor pipe, Mr. Swaffer concludes that the failure would not have been detected and 

prevented even with regular inspection of the interceptor. Id.  The warning signs of a failure 

would not have been present, or visible. 
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FINANCING OF THE ROMEO ARM REPAIR  

In order to understand how DWSD financed the Romeo Arm repairs, and why it did so in 

the manner that it did, some explanation of DWSD’s financing of its capital improvement 

projects is required.  DWSD employs, and is legally obligated by prior Rate Settlement 

Agreements to employ, what is referred to as “maximum debt financing” to pay the costs of 

capital improvements to its sewerage system.  Maximum debt financing means using bond 

proceeds to the maximum extent possible to pay the costs of the expansion, renewal and 

reconstruction of capital assets.  Conceptually, one of the primary purposes of employing 

maximum debt financing is to avoid the drastic variations in rates that would result if DWSD had 

to pay the full costs of capital improvements, as incurred, solely through revenues collected 

through its rates.  By spreading the costs of capital improvements over the 25-30 year term of 

bonds, the magnitude and variability of the financial impacts of DWSD’s capital improvement 

program on its customers is significantly reduced. 

Paragraph 6 of the 1982 Rate Settlement Agreement, which amended paragraph 5B of the 

1978 Settlement Agreement, directly addresses this issue: 

Maximum Debt Financing.  Detroit shall obtain capital funds for 
the expansion, renewal and reconstruction of common use or solely 
suburban use major capital assets or improvements from the 
issuance of revenue bonds, to the maximum extent possible 
together with the maximum use of coverage monies generated 
thereby. . .  

See Exhibit 2 to Macomb County’s Brief.  Thus, where a capital project needs to be performed, 

and bond proceeds are available to fund that project, DWSD is obligated to finance that project 

with bond proceeds.  That is precisely what DWSD did with respect to the Romeo Arm repairs. 

In 1980, as required by its bond ordinance, DWSD created an Extraordinary Repair and 

Replacement Reserve Fund (“ERR Fund”).  The ERR Fund’s creation and its purpose are set out 
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in the bond ordinance, specifically because it is intended as security for the bond holders.  The 

principal purpose of the ERR Fund was to strengthen the security for bonds sold in December 

1980 to finance major improvements to the wastewater treatment plant mandated by the 

Amended Consent Judgment entered in this case.  The concept was to provide additional 

assurance to bond holders that costs of extraordinary repairs would not impair DWSD’s ability to 

pay bond debt.  Thus, the ERR Fund was meant as security to the bond holders to protect their 

ability to collect debt service on the bonds and to thereby attract purchasers of those bonds.  

Indeed, under the Official Statement for the 2005 Bonds, the reference to the ERR Fund is under 

the heading “Security and Sources for Payment of 2005 Bonds.” See Exhibit 6, p. 14.  The ERR 

Fund was not intended as a substitute for the maximum bond financing required by the Rate 

Settlement Agreement.  It was not intended to fund capital projects where bond proceeds are 

available, nor was it intended to pay debt service for bonds used to fund those repairs. 

The ERR Fund continues in existence to this date.  Pursuant to Section 13.D. of Bond 

Ordinance No. 27-86, attached as Exhibit 5, DWSD is required to fund the ERR Fund through 

revenues (after first transferring the necessary revenues into an operations and maintenance fund 

and debt retirement funds), and maintain an ERR Fund balance equal to 15% of each year’s 

budgeted operations and maintenance expense.  The moneys in the fund may be used only to pay 

costs of major unanticipated repairs or replacement to the sewer system.  Monies expended from 

the fund must be replaced from revenues within 3-5 years. 

When the Romeo Arm break was discovered, DWSD was provided an initial repair cost 

estimate of $35 million.  Upon receiving that estimate, DWSD reviewed both its bond fund 

account and anticipated fiscal year capital improvements projects, and determined that a 

sufficient amount of bond funds were available to pay the anticipated repair costs.  When the 
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total cost of the repair increased beyond the initial estimate, DWSD redirected additional bond 

proceeds from other capital projects to cover those additional costs.  DWSD’s decision to finance 

the Romeo Arm repairs through its bond funds was required by the maximum debt financing 

requirement of the 1982 Rate Settlement Agreement.  This also avoided the large rate increase 

that would have resulted if ERR Funds had been used, which would have had to be replaced 

through revenues over the succeeding 3-5 years.  In sum, by using bond funds the cost of the 

repairs could be paid off over a 30 year period rather than the 3-5 years required by the bond 

ordinance for replacement of ERR Funds.  Thus, even if the 1982 Rate Settlement Agreement 

had not required use of bond financing, the decision to use bond funds made financial and 

economic sense, and lessened the impact on the rate payers. 

ARGUMENT  

I.  STANDARDS FOR PRELIMINARY INJUNCTION  

A preliminary injunction is an extraordinary remedy which carries a heavy burden by the 

movant to show its entitlement to such relief.  Overstreet v. Lexington-Fayette Urban County 

Gov’t, 305 F.3d 566, 573 (6th Cir. 2002).  “[T]he proof required for the plaintiff to obtain a  

preliminary injunction is much more stringent than the proof required to survive a 

summary judgment motion.”  Leary v. Daeschner, 228 F.3d 729, 739 (6th Cir. 2000).  Four 

factors are considered by a court in deciding whether to grant a preliminary injunction:  (1) 

whether, absent injunctive relief, the movant will suffer irreparable harm; (2) the likelihood of 

movant’s success on the merits; (3) whether the injunction would harm others; and (4) whether 

the public interest would be served by the injunction.  Overstreet v. Lexington-Fayette Urban 

Co. Government, 305 F.3d 566, 573 (6th Cir. 2002) (citing Leary v. Daeschner, 228 F.3d 729, 

736 (6th Cir. 2000)); The Rock and Roll Hall of Fame and Museum, Inc. v. Gentile Productions, 

134 F.3d 749 (6th Cir 1998). 
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“The likelihood of success and irreparable harm factors predominate the preliminary 

injunction inquiry.”  (Findings of Magistrate Judge Scheer in Brighton Optical, et al. v. VSP, No. 

03-74974, Exhibit B, at 11).  To obtain a preliminary injunction, plaintiffs must “at a minimum, 

show serious questions going to the merits and irreparable harm which decidedly outweighs any 

potential harm to the defendant if the injunction is issued.”  Six Clinics Holding Corp. v. 

Cafcomp Sys., Inc., 119 F.3d 393, 400 (6th Cir. 1997) (internal quotation omitted); Gaston Drugs, 

Inc. v. Metropolitan Life Ins. Co., 823 F.2d 984, 988 at n.2 (6th Cir. 1987).  Further, “A district 

court is required to make specific findings concerning each of the four factors, unless fewer 

factors are dispositive of the issue.”  Six Clinics Holding Corporation, II v. Cafcomp Systems, 

Inc., 119 F.3d 393, 399 (6th Cir 1997).  In the matter at hand, Macomb County has not, nor can it, 

demonstrate that a preliminary injunction should be issued.  Indeed, as discussed below, 

Macomb has failed to make any showing of, or even to address, irreparable harm.  That alone 

bars the relief it requests. 

II.  MACOMB HAS NOT SHOWN THAT IT WILL SUFFER IRREPARABL E 
HARM ABSENT INJUNCTIVE RELIEF AND ITS FAILURE TO AD DRESS 
THAT ISSUE IS FATAL TO ITS REQUEST FOR INJUNCTIVE R ELIEF.  

The United States Supreme Court has recognized that, to obtain a preliminary injunction, 

the injury resulting in the absence of the injunction must be irreparable, not merely substantial: 

‘The key word in this consideration is irreparable.  Mere injuries, 
however substantial, in terms of money, time and energy 
necessarily expended in the absence of a stay, are not enough.  The 
possibility that adequate compensatory or other corrective relief 
will be available at a later date, in the ordinary course of litigation, 
weighs heavily against a claim of irreparable harm.’ 

Sampson v. Murray, 415 U.S. 61, 90 (1974) (quoting Virginia Petroleum Jobbers Ass'n v. 

Federal Power Commission, 259 F.2d 921 (U.S. App. D.C. 1958)). 
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In order to obtain a preliminary injunction, a plaintiff must always demonstrate that if the 

preliminary injunction is not granted, the plaintiff will suffer irreparable harm before a decision 

on the merits can be rendered.  Michigan Coalition of State Employee Unions v Michigan Civil 

Service Comm’n, 465 Mich 212, 225 (2001) (“a particularized showing of irreparable harm 

was, and still is, as our law is understood, an indispensable requirement to obtain a 

preliminary injunction .”); Barber ex rel. Barber v. Dearborn Public Schools, 286 F.Supp.2d 

847 (E.D.Mich. 2003) (“Before a preliminary injunction may issue, however, a plaintiff must 

always demonstrate some irreparable injury that necessitates the injunction.) (emphasis in 

original) (citing Neveux v. Webcraft Tech., Inc., 921 F.Supp. 1568, 1570-71 (E.D. Mich. 1996)); 

(“The purpose of a preliminary injunction is always to prevent irreparable injury and to preserve 

the court’s ability to render a meaningful decision on the merits,” (emphasis added.)  United 

Food Commercial Workers Union, Local 1099 v. Southwest Ohio Regional Transit Authority, 

163 F.3d 341, 348 (6th Cir 1998). Moreover, ‘“a plaintiff’s harm is not irreparable it if it fully 

compensable by money damages.’” Cellnet Communications, Inc. v. New Par, 292 F.Supp.2d 

565 (E.D. Mich. 2003) (quoting Basicomputer Corp. v. Scott, 973 F.2d 507, 511 (6th Cir. 1992). 

Macomb County’s brief wholly fails to make a showing of irreparable injury.  In fact, it 

does not even address that element of injunctive relief.  Although it cites case law which lays out 

the four factors to be addressed in deciding whether an injunction will issue, it only addresses the 

likelihood of success on the merits, the relative harm and the public interest.  Its utter failure to 

make any showing on this crucial element of injunctive relief is telling and fatal to its motion.  

For this reason alone, Macomb’s Motion and Brief for Preliminary Injunction should be denied. 

In any event, Macomb County cannot make the required showing of imminent irreparable 

injury, because this dispute is exclusively over money.  Macomb County asks this Court enjoin 
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lawfully adopted and presumptively valid rates that became effective as of July 1, 2005, in which 

it is appropriately  allocated the amortized cost of the repair of the Romeo Arm interceptor.  

Payment of the lawfully adopted approved rates simply cannot result in irreparable harm to 

Macomb County.  In the unlikely event that Macomb were to succeed in the ordinary course of 

litigation, any adjustment to its rate could conveniently be implemented through the look-back 

process that DWSD has employed for many years and continues to employ in retrospectively 

adjusting rates for, inter alia, customers who are determined to have overpaid in a prior rate 

period.  If Macomb were to lose, the status quo would remain.   

Conversely, however, if the Court were to grant the preliminary injunction, and Macomb 

County ultimately lost, the rates of all customers, not just Macomb’s customers, would be 

affected and would have to be adjusted.  Moreover, granting the requested preliminary injunction 

would essentially grant the relief Macomb is seeking, without its having made the necessary 

showing for such relief.  Because Macomb County’s alleged injury is entirely monetary, no 

irreparable harm can be shown. 

III.  MACOMB COUNTY CANNOT SHOW AND HAS NOT SHOWN A 
LIKELIHOOD OF SUCCESS ON THE MERITS OF ITS CLAIMS.  

A. Macomb County Cannot Prevail on Its Claim That DWSD’s Allocation To It 
Of The Costs To Repair the Romeo Arm Interceptor Is Arbitrary, Capricious Or 
Unreasonable Because It is Wholly Consistent With and Required by DWSD’s Long 
Established Rate Making Practices, DWSD’s Contract With Macomb County And Prior 
Rate Settlement Agreements. 

There are certain fundamental principles that govern judicial review of municipal 

ratemaking issues such as the ones presented here.  To begin with, under governing Michigan 

ratemaking law, “the fixing of such rates is a legislative matter with which the courts will not 

interfere unless the plaintiff shows that the rate determination was arbitrary, capricious or 

unreasonable.”  City of Plymouth v. City of Detroit, 423 Mich. 106, 1033; 377 NW2d 689 
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(1985)1  (Emphasis by the Court).  The arbitrary and capricious standard is the most deferential 

standard of review of agency action and mandates upholding all outcomes supported by a 

reasoned explanation based upon evidence in the records as a whole.  Michigan Bell Telephone 

Co. v. MCI Metro Access Transmission Services, Inc., 323 F.3d 348, 354 (6TH Cir. 2003). 

Michigan courts accord “great deference” to legislatively authorized ratemaking 

authorities when reviewing the validity of municipal utility rates.  City of Novi v. City of Detroit, 

433 Mich. 414, 425-426 (1889).  Additionally, a rate lawfully established presumed to be 

reasonable.  City of Detroit v. City of Highland Park, 326 Mich. 78, 100 (1949).  Thus, in order 

to prevail, Macomb County must satisfy a heavy burden of proving that DWSD’s presumptively 

reasonable decision to allocate the costs of the Romeo Arm Interceptor repair to Macomb County 

was arbitrary, capricious or unreasonable.  For the reasons outlined below, Macomb County is 

unlikely to carry its heavy burden of showing that DWSD’s allocation of the subject repair costs 

is arbitrary or capricious because such allocation is consistent with and, indeed, mandated by 

DWSD’s long established ratemaking practices, the Wastewater Disposal Agreement between 

DWSD and Macomb County and the 1978 Settlement Agreement. 

The March 6, 1967 Wastewater Disposal Agreement between DWSD and Macomb 

County (“Macomb Contract”) provides, in pertinent part, that:  (a) the rates DWSD charges 

Macomb County for sewage treatment services “shall be uniform throughout the entire Detroit 

Wastewater Disposal system;” and (b) “the rates shall always be reasonable in relation to the 

costs incurred by BOARD for providing this service.”  See, Macomb Contract, paragraph 9, 

attached as Exhibit 1 to Macomb County’s Brief.  This provision of the Macomb Contract 

                                                 
1  Concepts of “negligence” have no role in the review of municipal ratemaking and, as 

explained below, nor do questions of prudence of investment play any such role. 
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consistently has been interpreted and applied to mean that DWSD must charge Macomb County 

for the costs incurred in provided wastewater treatment and sewerage services to Macomb 

County and uniformly charge all other customers (and not Macomb) the cost of providing service 

to such customers. 

For more than a quarter century, DWSD’s wastewater treatment rates have been 

bottomed upon the fundamental principle that costs associated solely with service provided to 

residents of the City of Detroit are paid solely by Detroit ratepayers, and costs associated solely 

with suburban service provided to suburban customers are paid solely by suburban ratepayers.  

Based on this principle, since the Macomb Interceptor was constructed, its costs have been 

charged solely to Macomb County.  The May 1, 1978 Report and Recommendations of the 

Masters, prepared in connection with earlier rate litigation before the Court, acknowledged this 

fundamental principle: 

The first step in developing user charges . . . is to determine 
whether distinguishable customer classifications should be 
developed to reflect the fact that distinguishable costs are incurred 
in serving different classes of customers.  Detroit has developed 
several different classes of customers.  No challenge has been 
addressed to the propriety of the classes it has developed.  Thus, as 
a matter of illustration, all parties agree that it is proper for Detroit 
to set rates on the assumption that Detroit customers should pay 
the costs of the local sewer system that provides individual service 
to individual customers in Detroit, and that suburban customers 
should not pay any part of those costs.  So too, it is agreed that 
individual Detroit customers should not bear any portion of the 
costs of the Oakland-Macomb interceptor, a large interceptor 
sewer constructed by Detroit to gather sewage flow from points in 
Oakland and Macomb County. 

See Exhibit 4 

In 1978, the parties to the then-pending rate litigation, including DWSD and Macomb, 

Oakland and Wayne Counties, entered into a Settlement Agreement resolving the various issues 
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raised in that litigation.  The 1978 Settlement Agreement is attached as Exhibit 7 to this Brief.  

Those issues included the question of cost allocation among customers of the DWSD system.  

Paragraph 5.D. of the 1978 Settlement Agreement, p. 12,  provides as follows: 

Uniform Allocation of Costs Incurred.  The recovery of costs 
incurred by the system shall be accomplished through the 
institution of rates which assign, allocate and apportion such costs 
to all ratepayers on the basis of principles uniformly applicable to 
all, it being the intention of the parties that such rates . . . will, as 
nearly as practical, recover from each customer class the costs of 
providing service regardless of the ratepayers location. 

Thus, consistent with the requirements of the Macomb Contract, the 1978 Settlement Agreement, 

which remains binding on all parties thereto, requires DWSD’s rates to recover from each 

customer class the cost of providing service to such class.2  This is also consistent with 

established law, which forbids charging users for services provided to others.  See Bolt v. City of 

Lansing, 459 Mich 152,; 587 N.W.2d 264 (1998); City of Novi v. City of Detroit, 433 Mich. 414; 

446 N.W. 2d 118 (1989).  See, also, Section 4f of the Home Rules Cities Act which requires that 

municipal sewage rates be based on the cost of service and  be set at a level “…covering the cost 

of the service.”  M.C.L. 117.4f(d).   

Here, it is undisputed that the subject interceptor provides service only to Macomb 

County.  Under the long established and legally binding cost of service ratemaking principle 

described above, it is appropriate, necessary and legally required for DWSD to allocate all costs 

of such interceptor to Macomb County and, DWSD is forbidden to pass those costs on to any 

other customers.  Therefore, Macomb County has little likelihood of success on a claim that 

                                                 
2  Federal law also requires DWSD to implement a “user charge system” that assesses 

costs of operation, maintenance and replacement of its system based on the use of the system by 
each user or user class.  See 40 C.F.R. §§ 35.929-1 through 35.929-3. 
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DWSD has acted in an arbitrary, capricious or unreasonable way in allocating the subject costs 

of repair solely to Macomb County. 

Macomb County argues that the allocation to it of the costs of repairing the Romeo Arm 

is inconsistent with a “policy” that supposedly was “adopted” by the Detroit Board of Water 

Commissioners during its February 6, 1980 meeting, as well as with the 1982 Rate Settlement 

Agreement.  Contrary to Macomb County’s argument, the minutes of the Board’s meeting do not 

reflect the adoption of a binding policy, nor even a ratemaking concept of any applicability to the 

matters at hand.  The matter discussed at that meeting involved the allocation of costs of 

repairing the Edison Corridor interceptor.  Unlike the Romeo Arm interceptor at issue here, the 

Edison Corridor interceptor serves both Macomb County and the Clinton-Oakland sewerage 

district.  While the minutes of the February 6, 1980 Board meeting reflected the expression of a 

“sense” of the Board with respect to allocating to all customers (i.e., on a “common to all” basis) 

all extraordinary costs incurred in repairing major sewerage infrastructure, to the best knowledge 

of DWSD, that “sense” of the Board was never incorporated into a binding ratemaking policy.  

In addition, whatever the sense of the Board may have been in 1980, that sense is irrelevant to 

the cost allocation issues presented here.  To begin with, this alleged policy dealt with damage to 

an interceptor that served more than one customer, and arguably could be construed to be 

consistent with DWSD’s policy of allocating costs of facilities that serve multiple customers on a 

common to all basis.  The Romeo Arm sewer at issue here serves only Macomb County. 

In June 1982, the parties to rate litigation pending before the Court at the time entered 

into a Settlement Agreement (“1982 Settlement Agreement”) that resolved the allocation of the 

Edison Corridor repair costs.  The 1982 Settlement Agreement is attached as Exhibit 2 to 

Macomb County’s Brief.  That allocation did not allocate those costs fully on a common to all 
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basis, but rather shifted to Wayne County only 40% of what otherwise would have been its share 

of those costs, if allocated fully on a common to all basis.  That allocation demonstrates that the 

Board’s statements at the February 6, 1980 meeting were never adopted as a binding policy. 

This conclusion is unambiguously confirmed by paragraphs 5 and 13 of the 1982 

Settlement Agreement.  Paragraph 5 provides, in pertinent part:  “No agreement is herein made 

as to any costs attributable to any subsequent or subsequently discovered failure of the Oakland-

Macomb interceptor.”  Paragraph 13 of that agreement provides, in pertinent part: 

It is expressly understood and agreed that the matters hereby 
agreed to are in compromise of the disputes among and between 
the parties.  Except as expressly set forth herein, nothing contained 
in this Settlement Agreement shall govern future ratemaking or 
constitute evidence in any subsequent proceeding regarding the 
reasonableness of said Rates.  No party, by execution hereof, 
acknowledges the correctness of the methodology used in deriving 
the Rates or the positions or claims asserted by others.  Subject to 
the provisions of Items 3, 5 [with respect to allocation of the 
Edison Corridor repair costs] and 6 hereof, which are continuing 
obligations, Detroit and DWSD expressly preserve, unimpaired by 
this Settlement Agreement, the right to adopt sewage treatment 
rates and charges in the future pursuant to the authority vested in 
them by virtue of state law, and the Charter of the  City  of  
Detroit. . . 

Thus, the “policy” Macomb County claims to rely upon to support its assertion that the 

Romeo Arm repair costs should be allocated as common to all costs:  (a) was never adopted as a 

formal Board policy; (b) was related to a facility that served more than one customer and not to 

facilities serving only one customer; (c) was never incorporated into the 1982 Settlement 

Agreement; and (d) to the extent partially incorporated into that Agreement, was expressly made 

non-binding on future ratemaking by the terms of paragraphs 5 and 13 of that Agreement.  

Finally, that supposed policy is belied by the approval of the rate structure with respect to the 

repairs at issue here, which the Board approved be allocated solely to Macomb County.  Thus, 

the “policy” of the Board has been deemed by the Board not to apply here.  For these reasons, 
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Macomb County is unlikely to prevail on its claim that DWSD is prohibited by prior Board 

policy and/or the 1982 Settlement Agreement from allocating the costs of repairing the Romeo 

Arm Interceptor solely to Macomb County. 

B. Macomb County Cannot Prevail On Its Claims Because They Are Barred By 
Governmental Immunity. 

Macomb County attempts to avoid DWSD’s governmental immunity by casting its 

claims in ratemaking terms (i.e., the inapplicable “prudent investor” rule and a claim for breach 

of contract).  Its claims, however characterized by Macomb County, are nothing more than a tort 

claim for damages resulting from DWSD’s alleged negligence in the operation of its sewerage 

system.  They are no different from a claim that an owner of a sewer might bring for damage to 

such sewer by a negligent act of DWSD that caused the owner to incur the cost of repair and, 

consequently, higher costs of disposing its sewage.  As the Court previously ruled in Elsag 

Bailey, Inc. v. City of Detroit, 975 F. Supp. 981 (E.D. Mich. 1997), because DWSD’s operation 

of its sewerage system is a government function, DWSD is immune from common law tort 

liability under Michigan’s governmental immunity statute.   

See, also City of Detroit v. Michonski v. Department of Transportation, 162 Mich. App. 

485, 413 N.W.2d 438 (1987) (emphasis added) (quoting Furness v. Public Service Comm., 100 

Mich. App. 365, 370, 299 N.W.2d 35 (1980) (finding that despite a plaintiff’s attempt to 

characterize a claim as something other than negligence, if the gravamen of the claim sounds in 

negligence, governmental immunity would apply): 

Here, we agree with the trial court that Count III sounds in 
negligence.  Plaintiff has basically alleged that defendant failed to 
inspect and maintain the light pole.  While it is true that plaintiff 
alleges that defendant knowingly and intentionally failed to do 
these acts, we do not find that these conclusory terms alter the fact 
that the underlying allegation is one of negligence . . . The 
gravaman of these allegations is that defendants were negligent in 
failing to correct a known danger (nuisance).  This alleged 

13

13-53846-swr    Doc 7885-21    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 25 of
 158



 

16 

conduct is omissive rather than commissive and would 
therefore fall within the category of a negligent nuisance.  As 
such it remains protected from suit by governmental 
immunity. 

C. Macomb County Cannot Prevail On Its Claim That DWSD Violated The 
Prudent Investment Rule Where That Rule Is Inapplicable to DWSD Rates And, In Any 
Event, Does Not Obviate The Heavy Burden Macomb County Bears To Overturn The Rate 
Determination by DWSD and The Presumption Of Validity. 

1. The Prudent Investment Rule Arises From Laws Regulating Public Utilities 
To Protect Investors’ Return On Their Investments; It Does Not Apply To A 
Municipal Utility, Such As DWSD, Which Obtains No Return on Its Sewage Rates.  

To try to avoid its responsibility for the costs of repairing the interceptor that only its 

residents utilize, and its obligations under its contract with DWSD, the 1978 Rate Settlement 

Agreement and existing law, Macomb County cites to the inapplicable prudent investment rule 

and numerous cases that allegedly applied that rule in Michigan and other jurisdictions.  

Macomb County argues that application of that rule here should prevent DWSD from assigning 

the cost of the repairs of the Romeo Arm interceptor to the customer (Macomb) that solely 

benefited from such repairs.  Macomb’s argument is without merit for a number of reasons. 

First, the prudent investment rule does not apply to a municipally owned utility such as 

the DWSD.  Rather, the so-called prudent investment rule has been applied exclusively to rates 

charged by privately owned utilities to address the proper balance between the interests of 

ratepayers and the return earned by the  utility’s shareholders.  Because DWSD does not have 

shareholders who earn a return on investment in its wastewater treatment rates, the very rationale 

for the prudent investment rule is absent. .  

Second, the prudent investor rule and the cases on which Macomb County relies 

exclusively address regulated rates of investor owned public utilities -- i.e.,rates that require 

approval by a state public service commission or other, similar, regulatory body.  In Michigan as 
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in other states, however, rates charged by municipally owned utilities such as DWSD are 

specifically excluded from such regulation.  M.C.L. 460.6.     

Third, the prudent investment rule, even where it may be applied, is not mandated, but is 

simply one of a number of methods which can be used to determine if the rates set by a utility are 

reasonable.  Other methods are also considered appropriate as well, including the cash basis 

method utilized by DWSD, and the utility basis method, which by statute, DWSD must use for 

its water rates.   

Finally, even if the prudent investment rule applied, Macomb County would still have the 

burden of showing that DWSD’s rate determination was arbitrary, capricious or unreasonable, 

and would have to overcome the presumption of validity accorded such determination.  See 

Section III A above.  In sum, Macomb County cannot avoid the standard applicable to DWSD’s 

conduct in setting rates by citing to an inapplicable rule. 

Michigan has not and does not apply the prudent investment rule to a municipal utility.  

Although the Michigan Public Service Commission has, on occasion, applied the prudent 

investment rule in determining public utilities’ “just and reasonable rates,”3 the rule has never 

been applied to a utility that is exempt from Commission regulation.  Similarly, none of the other 

                                                 
3  Public utility ratemaking is a legislative function, which by statute, the Legislature has 

delegated to the PSC.  M.C.L § 460.6; Attorney General v Michigan Public Service Comm., 136 
Mich App 790, 350 N.W.2d 320 (1984).  The PSC has a statutory duty to provide just and 
reasonable utility rates.  Building Owners & Managers Ass'n of Metropolitan Detroit v. Public 
Service Comm., 424 Mich. 494, 510, 383 N.W.2d 72 (1986). 

However, the courts have recognized that the “PSC is not bound by any particular 
method or formula in exercising its legislative function to determine just and reasonable rates.”  
Association of Business Advocating Tariff Equity v. Michigan Public Service Comm., 208 Mich. 
App. 248, 527 N.W.2d 533 (1994) (citing Building Owners & Managers Ass'n of Metropolitan 
Detroit, 424 Mich. at 510; Michigan Bell Telephone Co. v. Public Service Comm., 332 Mich. 7, 
36-37, 50 N.W.2d 826 (1952)).  Indeed, the “PSC may consider ‘all lawful elements’ in 
determining rates.”  Association of Business Advocating Tariff Equity, 208 Mich. App. at 540 
(citing M.C.L. § 460.557). 
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jurisdictions referenced by Macomb County applied that rule to municipally owned utilities.  

They have, rather, limited its application to investor-owned public utilities.  The reason for this 

limited application of the rule is simple.  The rule is designed to address both the private 

investors’ rights to a just and reasonable rate of return on their investment and to prevent 

unwarranted profits by a regulated investor-owned utility.  Such considerations are not present 

here, where DWSD has no investors and does not earn a return on wastewater treatment rates.  

All of the cases cited by Macomb arise out of the public utility arena.  The majority of the 

cases involve the entirely distinguishable situation of a privately owned public utility’s attempt 

to recoup the costs associated with a failed nuclear plant.4  The limited number of cases cited by 

Macomb that do not involve a nuclear plant are also distinguishable because (i) the opinions 

discuss a public utility’s challenge against a public service commission (rather that a customer’s 

challenge against a municipality), and (ii) the opinions have no bearing on the appropriate 

methodology for municipalities in setting sewerage treatment rates.5 

                                                 
4  Gulf States Utilities Co. v. Louisiana Public Service Comm., 578 So. 2d 71, 85, n6 (La. 

1991), cert denied, 502 U.S. 1004 (1991) (Public utility sought to enjoin order of Public Utility 
Commission limiting it to first year return and finding restart of nuclear plant imprudent); 
Georgia Power Co. v. Georgia Public Service Comm., 396 S.E.2d 562, 569 (Ga. Ct. App.), cert 
denied 1990 Ga. LEXIS 483 (Oct. 23, 1990) (Public utility challenged Public Service 
Commission’s determination denying in part request for rate increase to recoup its share of 
investment in nuclear plant); Re Union Electric Co., 66 P.U.R. 4th 202 at 214 (1985) (Public 
utilities proposed rate increase for nuclear plant); Association of Businesses Advocating Tariff 
Equity v. Michigan Public Service Comm., 208 Mich. App. 248, 527 N.W.2d 533 (1994), lv 
denied 450 Mich. 890 (1995) (Public utility challenged Public Service Commission’s 
determination denying in part request for rate increase to recoup its share of investment in 
nuclear plant); Entergy Gulf States, Inc. v. Public Utility Comm. Of Texas, 112 S.W.3d 208 (Tex. 
App. 2003, petition for review den., 2004 Tex. LEXIS 795 (Sept. 10, 2004) (Public utility 
challenged Public Service Commission’s determination denying in part request for rate increase 
to recoup its share of investment in nuclear plant); In Georgia Power Co. v Georgia Public 
Service Comm., 396 S.E.2d 562, 565 (Ga. Ct. App. 1990), cert. den., 1990 Ga. LEXIS 483 (Ga. 
Oct. 23, 1990) (Public utilities request for rate increase to recoup its share of approximately $6.3 
billion investment in nuclear plant). 

5  In re Detroit Edison Co., 24 P.U.R. 4th 362 (Mich. Pub. Svc. Com.) (1978) (Without 
discussing the prudent investment rule whatsoever, PSC reduced proposed rate increase by 
approximately 30% because public utility failed to meet its burden in showing that its decision to 
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Village of Niles, et al v. City of Chicago, 558 N.E.2d 1324 (Ill. App. 1990), although 

decided under Illinois law, is instructive.  There, suburban communities of Chicago sued for 

injunctive and other relief challenging water rates charged to them as excessive and 

unreasonable.  They argued, inter alia, that the “utility basis” method used by Chicago to set 

those rates failed to consider total revenue requirements of the system, and further, “bad 

management” of the city resulted in plaintiffs’ subsidizing other users in the system.  The 

plaintiffs argued that, instead, the rates should be set and considered under the “original 

cost/prudent investment” rule.  The Court rejected their argument.  In its decision, among other 

things, the Court pointed out that the original cost/prudent investment cases arose out of the 

Illinois Public Utilities Act, from which municipally owned utilities are excluded.  A similar 

situation exists under Michigan law. M.C.L. 460.6.  The Niles court found: 

No statute specifies which rate calculation method is preferable for 
use by municipalities in setting water rates.  Illinois courts 
consistently have held that utility rates should include a reasonable 
return on the basis of the fair value of the utility property . . . . [the 
Union Electric court] rejected the argument plaintiffs make here, 
that the “original cost/prudent investment” method should be 
adopted in Illinois . . . The Union Electric court explained that the 
fair value of public utility property is a “value” concept, not a cost 
concept which reflects the amount of capital invested.  77 Ill.2d at 
377, 33 Ill.Dec. at 127, 396 N.E.2d at 516. 

We are not persuaded to ignore Union Electric’s rationale in favor 
of plaintiffs’ position in this case. 

                                                                                                                                                             
install a flue gas conditioning system was reasonable); Union Carbide Corp. v. Public Service 
Commission, 431 Mich. 135, 149; 428 N.W.2d 322 (1988) (PSC exceeded its statutory authority 
by ordering public utility to stop operating Karn oil-fired generating plants and to limit 
acceptance of oil deliveries under contract with Union Carbide); Consumers Power Co. v. Mich. 
Pub. Svc. Comm., 196 Mich. App. 687, 493 N.W.2d 494 (1992) (Costs associated with public 
utility’s settlement of breach of contract suit could not be included in rates to consumers); Iowa-
Illinois Gas and Electric Co. v. Iowa State Commerce Comm., 412 N.W.2d 600, 603-04 (Ia. 
1987) (Applying the “used and useful” rule and a “zone of reasonableness” rule, rather than the 
prudent investment rule); Entergy Gulf States, inc. v. Louisiana Public Service Comm., 726 So. 
2d 870, 880 (La. 1999) (Disallowing fuel adjustment for outages and refueling outage because 
outages were not caused by “human error”). 
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Id. at 1333 (citing Union Electric Co. v. Illinois Commerce Comm’n, 396 N.E.2d 510 (1979)).  

Thus, Niles found that the utility basis of rate setting used by Chicago was proper and it rejected 

use of the prudent investment rule.  Likewise, here DWSD uses the cash basis method (see 

Exhibit 4) in establishing its rates, which is also a proper method of rate setting.  The basis for 

the prudent investment rule – to not only protect the rate of return expected by the investors but 

to also prevent unwarranted profiting by the utility, is simply not present here where DWSD 

obtains no return.  The prudent investment rule, accordingly, does not apply. 

2. Even If It Applied, The Prudent Investment Rule Is Merely One Rule A State 
May Apply When Regulating Whether A Privately Owned and Operated Utility 
Should Be Permitted to Recover The Cost of A Particular Asset, and Its Application 
Is Discretionary. 

Because a public utility’s assets, unlike the City of Detroit, are owned and operated by 

private investors, the “partly public, partly private status of the utility creates its own set of 

questions under the Takings Clause of the Fifth Amendment.  The guiding principle has been 

that the Constitution protects utilities from being limited to a charge for their property serving 

the public which is so ‘unjust’ as to be confiscatory.”  Duquesne Light Company v. Barasch, 488 

U.S. 299, 307 (1989) (citing Covington & Lexington Turnpike Road Co. v. Sandford, 164 U.S. 

578, 597 (1896)).  The fundamental issue in this approach is to evaluate the risk that investors 

expect given the risk of the enterprise, and to protect against public utilities’ taking advantage of 

their monopoly position to earn unwarranted returns.  As the Supreme Court aptly described it in 

Duquesne:   

(“A public utility is entitled to such rates as will permit it to earn a 
return … equal to that generally being made at the same time and 
in the same general part of the country on investments in order 
business undertakings which are attended by corresponding risks 
and uncertainties.”);Bluefield Water Works & Improvement Co. v. 
Public Service Comm’n of West Virginia, 262 U.S. 679, 692-693; 
43 S.Ct. 675, 679, 67 L.Ed. 1176 (1923).  The risks a utility faces 
are in large part defined by the rate methodology because utilities 
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are virtually always public monopolies dealing in an essential 
service, and so relatively immune to the usual market risk.  
Consequently, a State’s decision to arbitrarily switch back and 
forth between methodologies in a way which required investors to 
bear the risk of bad investments at some times while denying them 
the benefit of good investments at others would raise serious 
constitutional questions.   

Duquesne, 488 U.S. at 314-315.  These same concerns are clearly not present here, where 

DWSD obtains no rate of return on its wastewater treatment rates. 

In any event, even where the prudent investment rule is applicable, its use is not 

mandated.  Instead, in response to the Constitutional concern about reasonable rates of return to 

investors, courts have applied various tests, including the backward-looking “prudent 

investment” rule, and the forward-looking “fair value” or “used and useful” rule.  Id. at 309. 

Whether a state applies the prudent investment rule, the fair value rule, or a some hybrid version 

of the rules is completely within the discretion of the state.  “[T]o declare that a particular 

method of rate regulation is so sanctified as to make it highly unlikely that any other method 

could be sustained would be wholly out of keeping with this Court's consistent and clearly 

articulated approach to the question of the Commission's power to regulate rates.  It has 

repeatedly been stated that no single method need be followed by the Commission in considering 

the justness and reasonableness of rates.”  Id. at 316 (citing Wisconsin v. FPC, 373 U.S. 294, 309 

(1963)).6   Indeed, under Michigan law, it is well established that the public service commission 

is “not bound by any particular method or formula in exercising its legislative function to 

determine just and reasonable rates.”  Association of Business Advocating Tariff Equity v. Public 

Service Commission, 208 Mich. App. 248,; 537 N.W. 2d. 533, 539-540 (1994), citing to Building 

                                                 
6  “For example, rigid requirement of the prudent investment rule would foreclose hybrid 

systems . . . [i]t would also foreclose a return to some form of the fair value rule just as its 
practical problems may be diminishing.”    Duquesne Light Company, 488 U.S. at 316, n.10. 
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Owners & Managers Ass’n of Metropolitan Detroit v. Public Service Comm., 424 Mich. 494, 

510; 383 N.W. 2d 72 (1986); Michigan Bell Telephone Co. v. Public Service Comm., 332 Mich. 

7, 36-37; 50 N.W.2d 826 (1952).  Thus, even if the prudent investment rule was applicable to 

municipally owned utilities, its use is not mandated by DWSD in setting its rates.  Finally, the 

prudent investment rule does not, and cannot, overcome the presumption in favor of the rate 

determination, and the heavy burden Macomb County faces in overturning DWSD’s reasonable 

ratemaking decision to allocate the costs of the subject repair to the only customer benefiting 

from that repair.  See Section III A.   

D. Macomb County Cannot Prevail On Its Claim That DWSD Is Obligated To 
Indemnify It For the Cost of The Repairs. 

Macomb County also claims, without support, that it is entitled to indemnity from DWSD 

for the costs of the repair of the Romeo Arm interceptor, citing to its paragraph 21 of its 

sewerage treatment contract with DWSD, Exhibit 1 to its Brief.  However, paragraph 21 of the 

DWSD and Macomb County Contract clearly only applies to damages arising from the 

construction of wastewater disposal facilities.  It reads, in pertinent part: 

21. The COUNTY shall assist the BOARD to obtain permission to use streets, 
highways, alleys, and/or easements in the municipalities within the DISTRICT for 
the purpose of constructing, maintaining, and operating wastewater disposal 
facilities. … In the event of such construction, the BOARD shall request the 
COUNTY and municipalities within the DISTRICT to execute such separate 
instruments granting rights-of-way in its streets, highways, and alleys as may be 
reasonably required by the BOARD.  The BOARD shall restore all existing 
structures and/or improvements lying in the right-of-way of construction, to 
as good a condition as before the construction took place, and shall save 
harmless the COUNTY and municipalities therein from any and all liability, 
claims, suits, actions, or cause of action for damages for injuries, including 
death, or otherwise by reason of the construction work herein above 
provided for “Provided that nothing in this section or in this agreement shall be 
construed to render the BOARD liable for acts of negligence by the COUNTY or 
any municipalities therein or any of their individual officers, employees or 
agents”.  Exhibit 1 to Macomb County’s brief, paragraph 21. 
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Thus, any reading of the indemnity would conclude it runs only to harm caused by the 

actual construction activities themselves.  It is inapplicable to Macomb County’s claim that the 

cost of repairs for the interceptor are the result of negligence or breach of contract by DWSD.  In 

addition, under the common law of indemnity, indemnity is triggered only by third party claims 

against the indemnitee, not by the claims of the indemnitee.  "In the typical situation, the party 

who is entitled to indemnity . . . is vicariously liable for the negligence of another." Prosky v. 

National Acme Company, 404 F.Supp. 852, 855 (E.D.Mich.1975).  "Michigan law provides for 

indemnity 'only when the charging party can prove that it has been found liable to a third 

party….'" Douglas v. Robbins & Myers, Inc., 505 F.Supp. 765, 769 (W.D.Mich 1980) (quoting 

Jorae v. Clinton Crop Service, 465 F.Supp. 952, 957 (E.D.Mich 1979 )  Thus, even if this 

indemnity paragraph applied here, it would only be triggered by a third party claim against 

Macomb County not by a direct claim by Macomb County against DWSD.   

IV.  MACOMB COUNTY CANNOT AND HAS NOT SHOWN THAT THE 
RELATIVE HARM FROM AN INJUNCTION IS LESS THAN THE H ARM IF 
ONE IS ISSUED. 

Macomb County claims that its customers will face a “drastic” charge for the cost of the 

Romeo Arm interceptor repairs should the approved rates apply effective as of July 1 and advises 

this Court that spreading the cost among all users or utilizing the ERR Fund is of little harm.  

This argument is without merit.  First, as discussed above, the ERR Fund cannot be utilized for 

that purpose.  Its purpose is not to cover debt service, and it is to be utilized only when bond 

monies are not available, for emergency repairs.  Second, because its funds have to be replaced 

within 3 to 5 years, and it is generated by monies from all customers, utilizing the ERR Fund 

essentially means that the cost is being spread to all users, and that the favorable amortization of 

the costs of repair over 30 years will be lost, at least to the extent the ERR Fund is utilized to pay 

that debt service on the bonds.  The harm to other users, and the financial impact is significant. 

13-53846-swr    Doc 7885-21    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 33 of
 158



 

24 

Moreover, Macomb County’s claim that if it wins it will be entitled to a refund does not 

support the argument that the relative harm to Macomb outweighs the harm to other customers of 

DWSD.  If the costs of the repair are spread to other customers, whether through a rate increase 

or by utilizing the ERR Fund, and Macomb does not prevail here, instead of the look back 

refund/credit due solely Macomb County customers, DWSD will be forced to re-adjust and apply 

the look back to its other customers as well, and have a corresponding greater increase of rates to 

Macomb County customers for the previous underpayment by them.  This is a much more 

onerous result.  It also affects, negatively, far more ratepayers. 

Finally, Macomb County’s claim that the rate increase this year is “drastic” is 

unsupported and inaccurate.  As evidenced by the affidavit of Bart Foster, Exhibit 8 hereto, and 

its Exhibit B, the effect on Macomb County customers this year is an increase of only 8.3%, 

without considering the credit they are receiving for the look back adjustment from the prior 

year’s payments. See Exhibit 8B.  Considering that look back brings the net effect down to 5.1%.  

That is the net increase which Macomb County customers will see in their bills.  This is well 

within the rate increases other customers have faced, and certainly not “drastic.”   

V. THE PUBLIC INTEREST IS SERVED BY DENIAL OF INJUNCTI VE RELIEF.  

As discussed at more length above, Macomb County’s failure to make any showing it 

would suffer irreparable harm without injunctive relief means that the public interest is served by 

denial of such relief.  It is not in the public interest to grant such extraordinary relief in the 

absence of the strict showing required.  Moreover, in the light of the longstanding principles of 

setting rates commensurate with the services provided, the provisions of the Macomb County 

contract with DWSD which require same, the provisions of the 1978 Rate Settlement Agreement 

which also require that a service that solely benefits one set of customers be paid for by that set 

of customers, and the harm which would result if the ERR Fund instead of the favorable terms of 
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the debt service under bond financing were utilized to pay for the repairs, the public interest 

clearly favors denial of the relief requested by Macomb County. 

CONCLUSION 

A preliminary injunction is an extraordinary remedy which should be granted only if the 

movant carries his or her burden of proving that the circumstances clearly demand it.  Overstreet, 

305 F.3d at 773.  Macomb County has not met its burden here.  The requested preliminary 

injunction should be denied. 
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 1                UNITED STATES DISTRICT COURT
   
 2                 EASTERN DISTRICT OF MICHIGAN
   
 3                      SOUTHERN DIVISION
   
 4 
   
 5  __________________________
   
 6  In re:                    )    Case No. 13-53845
   
 7  CITY OF DETROIT, MICHIGAN )
   
 8                           )    Chapter 9
   
 9             Debtor        )
   
10  __________________________)    Hon. Steven W. Rhodes
   
11 
   
12 
   
13       The Deposition of BARLETT D. FOSTER,
   
14       Taken at 150 W. Jefferson Avenue, Suite 2500,
   
15       Detroit, Michigan,
   
16       Commencing at 4:30 p.m.,
   
17       Wednesday, July 9, 2014,
   
18       Before Melinda S. Moore, CSR-2258.
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  APPEARANCES:
   
 2 
   
 3  RAECHEL M. BADALAMENTI (P64361)
   
 4  Kirk, Huth, Lange & Badalamenti, PLC
   
 5  19500 Hall Road
   
 6  Suite 100
   
 7  Clinton Township, Michigan 48038
   
 8  586.412.4900
   
 9  rbadalamenti@khlblaw.com
   
10       Appearing on behalf of the Macomb Interceptor
   
11       Drain Drainage District.
   
12 
   
13  IRENE BRUCE HATHAWAY (P32198)
   
14  M. MISBAH SHAHID (P73450)
   
15  Miller Canfield Paddock & Stone, PLC
   
16  150 W. Jefferson Avenue
   
17  Suite 2500
   
18  Detroit, Michigan 48226
   
19  313.963.6420
   
20  hathaway@millercanfield.com
   
21  shahid@millercanfield.com
   
22       Appearing on behalf of the City of
   
23       Detroit and the Witness.
   
24 
   
25 
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 1  ARTHUR H. RUEGGER
   
 2  Salans FMC SNR Denton
   
 3  1221 Avenue of the Americas
   
 4  New York, New York 10020
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 6  arthur.ruegger@dentons.com
   
 7       Appearing on behalf of the
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 9       of the City of Detroit.
   
10 
   
11 
   
12 
   
13 
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  Detroit, Michigan
 2  Wednesday, July 9, 2014
 3      4:30 p.m.
 4      BARLETT D. FOSTER,
 5  was thereupon called as a witness herein, and
 6  after having first been duly sworn to testify to
 7  the truth, the whole truth and nothing but the
 8  truth, was examined and testified as follows:
 9      EXAMINATION
10      BY MS. BADALAMENTI: 
11  Q.   Mr. Foster, my name is Raechel Badalamenti.  I
12    represent Macomb Interceptor Drainage District,
13    Macomb County, with respect to a claim that's
14    been filed against the City of Detroit.  Are you
15    aware of the nature of that claim?
16  A.   A bit, yes.
17  Q.   What do you know about it?
18  A.   It was a claim that amounts charged to Macomb for
19    purchase of the district from DWSD should be
20    adjusted for some items that I'm not entirely
21    familiar with.
22  Q.   Are you aware that the City of Detroit asserted a
23    claim against certain contractors and
24    subcontractors with respect to the same contract
25    that's in issue in Macomb's claim against

Page 6

 1    Detroit?
 2  A.   I'm aware.
 3  Q.   Are you aware that there was a settlement of some
 4    of those claims?
 5  A.   I am aware.
 6  Q.   What information do you have about the claims
 7    that Detroit asserted against contractors and
 8    subcontractors?
 9  A.   I'm sorry.  Could you ask it again.
10  Q.   Sure.  What is your -- the extent of your
11    knowledge about the claims that Detroit asserted
12    against contractors and subcontractors?
13  A.   I don't have a great deal of knowledge about the
14    specific claims.
15  Q.   What is your knowledge of the settlements?
16  A.   I'm aware of the amounts of the settlements for
17    certain of the contractors.  I'm not intimately
18    aware of the nature of the settlements.
19  Q.   Were you involved in the negotiations of those
20    settlements?
21  A.   I was not.
22  Q.   Did you learn about those settlements in
23    preparation for your deposition here, or in the
24    bankruptcy proceeding, or as part of something
25    else?

Page 7

 1  A.   Part of something else.
 2  Q.   When do you think you learned about that?
 3  A.   First learned of the nature of the settlements
 4    over a year ago probably.  I don't recall specific
 5    dates.
 6  Q.   In what context?
 7  A.   My role as an advisor to the Detroit Water and
 8    Sewerage Department deals with events that impact
 9    the financial planning for the department.  I
10    became aware that there were to be receipts of
11    funds as a result of the settlements.  That's how
12    I became aware of it.
13  Q.   We agreed before I asked you my first question
14    that you would produce an updated CV for yourself
15    in lieu of asking about all your technical
16    expertise.  So forgive me if I go backwards and I
17    ask, then, about some of your roles for DWSD.
18        Your role as an advisor to the DWSD,
19    how long have you held that position?
20  A.   I have been engaged as a consultant to DWSD either
21    through my firm or through the firm I used to be
22    an officer with on a fairly regular basis since
23    1986.
24  Q.   Are you an advisor in this capacity for any other
25    municipalities?

Page 8

 1  A.   Yes.
 2  Q.   Which ones?
 3  A.   Long list.  My current principal clients include
 4    DWSD, City of Kalamazoo, Michigan, water -- or
 5    public utilities, City of Lee Summit, Missouri,
 6    public utilities, the Village of Bedford Park,
 7    Illinois.  The CV will have a number of other
 8    listings that there just isn't any current work
 9    going on that comes to mind.
10  Q.   Okay.  Have you been a witness for the City of
11    Detroit with respect to any claims it's filed or
12    that have been filed against it in the last five
13    or so years?
14  A.   No.
15        MS. HATHAWAY: I assume he testified as
16    a witness.  I mean, he may not even know if he was
17    put on a witness list, for example.
18        BY MS. BADALAMENTI: 
19  Q.   Testified or prepared a report?
20  A.   No.
21  Q.   Who is it or what is the title of the person that
22    you interact with at the DWSD?
23        MS. HATHAWAY: Currently?
24        BY MS. BADALAMENTI: 
25  Q.   Currently.
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 1  A.   The project manager of the engagement that I have
 2    with DWSD is the chief financial officer,
 3    Nicolette Bateson.  I would not say that that
 4    limits my interaction with people at DWSD.
 5  Q.   Right.  Your role as an advisor to the DWSD, is
 6    that pursuant to contract?
 7  A.   It is.
 8  Q.   What are you paid?
 9  A.   The current arrangement between my firm and DWSD
10    has an annual fee of $750,000.
11  Q.   Is there a provision -- is there a cap on the
12    amount of time that that covers?
13  A.   Not contractually, no.
14  Q.   Have you ever been paid in a one-year time frame
15    in excess of 750,000?
16  A.   My firm --
17  Q.   That's what I mean.
18  A.   Not for the current contract.  There are other
19    services that occasionally are contracted under
20    different arrangements that may have resulted in a
21    slightly higher annual fee.
22  Q.   In 2004 what were you doing for DWSD?
23  A.   I'd ask you to be a little more precise.  2004 was
24    a year of transition for my profession.
25  Q.   Were you involved -- let me put it this way:  I
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 1    have a number of look-back reports that you
 2    prepared for the City of Detroit.  What years did
 3    you do such reports?
 4  A.   Either through my former employer or through my
 5    firm, I have been involved in preparing such
 6    look-back reports for all years inclusive from
 7    1985 through 2012.  Those would be fiscal years by
 8    the DWSD definition.
 9  Q.   And those reports are not something that is still
10    being prepared; is that correct?
11  A.   That is correct.
12  Q.   Is there a new process that's used --
13  A.   There is.
14  Q.   -- annual review.  What is that process?
15  A.   In a very simplified manner, the department and
16    its contractual customers for the sewage disposal
17    system have arrived at a new way of doing things,
18    a rate simplification initiative that was adopted
19    by the Board of Water Commissioners last December
20    that negates the need for these annual look-backs.
21  Q.   Did that impact your contractual rate with DWSD?
22  A.   No.
23  Q.   When you told me that 2004 was a year of
24    transition, did you say for your profession?
25  A.   For my firm, yes.

Page 11

 1  Q.   How so?
 2  A.   In April of 2004 I left employment of Black &
 3    Veatch where I was a senior vice president, and
 4    started an independent consulting practice, The
 5    Foster Group.
 6  Q.   Did DWSD go with you when you made the transition
 7    or was there a time period where they stayed with
 8    your former firm?
 9  A.   The contract with Black & Veatch was extended for
10    a period, and then was assigned to my firm.
11  Q.   So what was that -- was it a period of weeks or
12    months?
13  A.   I don't recall specifically.
14  Q.   Was the assignment in 2004?
15  A.   Yes, it was.
16  Q.   In your capacity as an advisor, are you made
17    aware of contracts that are being entered into or
18    projects that are ongoing for DWSD?
19  A.   In general.
20  Q.   Tell me what details would you find out about as
21    a contract is being entered into, if any.
22        MS. HATHAWAY: Objection, overbroad.
23        BY MS. BADALAMENTI: 
24  Q.   You can answer.
25  A.   I know.
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 1        One of my roles is to review and advise
 2    on financing of capital programs.  To the extent
 3    that there is a major contract as part of the
 4    overall -- the department's overall capital
 5    program, understanding how the cash flow -- the
 6    projected cash flow of that specific contract
 7    would impact the financing requirements of the
 8    department would be something that I would
 9    research, be made aware of, utilize in preparing
10    advice.
11  Q.   Are you familiar with DWSD Contract 1368
12    involving Inland Waters?
13  A.   I'm aware that that was the contract with Inland
14    Waters, yes.
15  Q.   Were you made aware of that contract at the time
16    it was awarded?
17  A.   No, I was not.
18  Q.   Were you aware of any of the amendments to that
19    contract at the time they were awarded?
20  A.   No, I was not.
21  Q.   When did you first become aware of CS-1368?
22  A.   Specifying that I don't know I was aware of
23    CS-1368 as being the vehicle, I was made aware
24    that when the Intercepter collapse at 15 Mile and
25    Hayes or thereabouts, that that was -- that Inland
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 1    was being asked to head up the repair efforts.
 2  Q.   Did you find that out after work had begun or
 3    after work was completed?  When did you learn
 4    about it?
 5  A.   After it had begun.
 6  Q.   You learned that Inland was heading up the
 7    repairs.  Did you learn there was any amendments
 8    to the contracts related to those repairs?
 9  A.   No.
10  Q.   In the course of doing any look-back report, did
11    you become more familiar with the terms of 1368
12    or Inland's work at the sinkhole?
13  A.   Not with contract terms, no.
14  Q.   You never saw 1368 or the amendments?
15  A.   I did not.
16  Q.   Is that standard, you would never really receive
17    the City of Detroit contract with a contractor?
18  A.   As a general rule, I'm less interested in the
19    contract and the specifics of the contract than in
20    the overall cost of the project.
21  Q.   So with respect to -- give me a general scenario.
22    Not talking about CS-1368 or any particular
23    project, but you're consulted because there is a
24    major undertaking by the DWSD being contemplated
25    or being performed already, and you're consulted

Page 14

 1    because it's going to impact the, you know,
 2    capital of DWSD.  What types of things are you
 3    asked to advise on?
 4  A.   For instance, the department generally produces a
 5    five-year capital agenda.  One of the tasks in my
 6    agreement with them -- my arrangement with the
 7    department is I help design strategic financing
 8    plans to fund that capital program at large, made
 9    up of a number of different projects and
10    contracts, when it's appropriate to fund projects
11    with revenues as opposed to seeking revenue bonds,
12    debt financing capital, things along those lines,
13    that's one scope item that they rely on advice
14    from my firm.
15  Q.   Do you ever advise on the reasonableness or
16    unreasonableness of charges on a construction
17    project?
18  A.   I do not.
19  Q.   Do you ever advise on reasonableness or
20    unreasonableness of certain invoices in
21    connection with a construction project?
22  A.   I do not.
23  Q.   That being said, you did no such review of any of
24    the invoices or submissions by the contractors
25    with respect to the sinkhole repair; is that
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 1    fair?
 2  A.   I'm sorry, can you repeat.
 3  Q.   You have never reviewed any of the invoices,
 4    then, that were submitted in connection with
 5    1368?
 6  A.   Never have.
 7  Q.   At some point, though, do you get involved in the
 8    discussions that are ongoing about Macomb
 9    County's purchase of the Macomb Intercepter
10    systems.  Are you familiar with that?
11  A.   Yes.
12  Q.   Do you know when you were first made aware that
13    those negotiations were taking place?
14  A.   Not specifically.
15  Q.   Do you know if they occurred over, you know, a
16    one-year time period?  A five-year time period?
17  A.   My first recollection -- well, I don't know when
18    they initiated.  I know that my involvement in
19    conversations with the transfer of the MID and the
20    OMID was lengthy, culminated in the final
21    agreements and the transfer.  It would not
22    surprise me if that process spanned four years.
23  Q.   Do you remember some of the reasons why it took
24    so long to negotiate the terms of that, or was it
25    technical disputes, debt adjustment disputes?

Page 16

 1    What were the nature of the disputes?
 2  A.   I don't know that I would attempt to characterize
 3    them.
 4  Q.   What things were you involved in trying to
 5    resolve or advise DWSD on?
 6  A.   An understanding of how to research the financial
 7    records of DWSD in order to arrive at the
 8    calculated provisions of the original agreement
 9    between Macomb and DWSD.
10  Q.   The purchase price?
11  A.   Yes.
12  Q.   What went into that -- well, let me ask you this:
13    Did you actually go through those financial
14    records to arrive at that calculated purchase
15    price or did you advice DWSD on how to do so?
16  A.   Both.
17  Q.   Who at DWSD were you working with?
18  A.   A number of people.
19  Q.   Do you remember their names?
20  A.   We relied on information provided by the
21    engineering division, which was headed by
22    Mr. Shukla at the time, I believe.  We relied on
23    information provided by the accounting division --
24    various people heading up that division during
25    this period.  We relied on information provided
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 1    by -- in our own records, having done financial
 2    analysis for the department.  We relied on
 3    information provided by Macomb County, and we
 4    relied on information provided by other advisors
 5    to DWSD who were reviewing the Macomb Intercepter
 6    system.  Probably others, but those are the
 7    principal data sources of our initial analysis.
 8  Q.   Would those other advisors be NTH Consultants?
 9  A.   Yes.
10  Q.   Anybody else?
11  A.   Not that comes to mind, no.
12  Q.   And in the -- you relied on that information.
13    Did you rely on documents or did you rely on
14    information from these departments?  In other
15    words, did you speak with people and ask them
16    about various things or did you just get
17    documents?
18  A.   Both.
19  Q.   Who from engineering would be your contract?
20  A.   Mr. Shukla.
21  Q.   What do you remember discussing with Mr. Shukla?
22  A.   Asked Mr. Shukla for -- back up -- made an inquiry
23    of the department as to what level of investment
24    did it have in the facilities that were being
25    considered for transfer.

Page 18

 1  Q.   And what did Mr. Shukla tell you?
 2  A.   Mr. Shukla provided a document -- I can see it.  I
 3    don't recall specifically -- a document and a map
 4    that had the engineering database -- engineering
 5    division of DWSD, their database of all the
 6    contracts that were used to construct that --
 7    those facilities, and what their records had as
 8    the contract price for those facilities.
 9  Q.   Did Mr. Shukla provide you the technical
10    information regarding the assets or did he just
11    provide you the contract documents?
12  A.   Define technical information for me as you see it.
13  Q.   The location of certain assets that would be sold
14    or acquired.
15  A.   Yes.  There was a map and identified -- labeled
16    map with the various contracts and assets.
17  Q.   So there would be -- you can picture it so, what
18    you're picturing is a map that defined the system
19    that was going to be sold and there were, I
20    imagine, notations to parts of the system where a
21    particular contract would be related to a
22    project -- a construction project that would have
23    been undertaken?
24  A.   Exactly right.
25  Q.   About how many contracts would you say were
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 1    delineated on that map?  And you can estimate it.
 2    I don't expect you to have an exact number.
 3  A.   20, 25.
 4  Q.   And the value of those contracts, then, would
 5    have gone into your analysis; is that true?
 6        MS. HATHAWAY: Are you talking about
 7    contracts or the asset value?
 8        MS. BADALAMENTI: I'm talking about the
 9    contracts.
10        THE WITNESS: The contracts -- the
11    contracts -- the reported contract value by
12    engineering was one of the aspects that went into
13    our analysis, yes.
14        BY MS. BADALAMENTI: 
15  Q.   You just said "the reported contract value," so
16    did you actually get the documents?  Did you get
17    the contract or --
18  A.   No.
19  Q.   You just saw it identified on a map by contract
20    number, I assume?
21  A.   Yes.
22  Q.   And there was an amount associated with that
23    contract?
24  A.   Yes.
25  Q.   Was there a general description of what was
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 1    undertaken pursuant to a particular contract?
 2  A.   Very general.
 3  Q.   Okay.  Do you remember anything about the
 4    notation for the 15 Mile and Hayes Contract 1368?
 5  A.   At the time we started this, I don't believe there
 6    was anything on that map for 1368.
 7  Q.   At what point in time did the map get updated to
 8    include --
 9  A.   I don't believe the map ever got included to
10    include 1368.  The cost associated with the
11    repairs were not something that came with the
12    original engineering analysis, because by
13    recollection, it was an ongoing project when we
14    started the conversation and the analysis.
15  Q.   Okay.  So the reported contract values that are
16    on this map are used for what purpose in your
17    analysis of calculating price?
18  A.   To establish the investment that DWSD had made in
19    all of the assets irrespective of -- in effect,
20    prior to the collapse at 15 and Hayes and all
21    appurtenances and whatnot.
22  Q.   Are you -- are you provided with any description
23    of the actual structures by engineering?
24  A.   To the extent that the actual description is
25    limited to an intercepter, a pumping station, a
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 1    meter pit, a meter, that's the extent -- and size,
 2    that's the extent of what would be in our records.
 3  Q.   Did that information go into your analysis as
 4    well?
 5  A.   Just the general labeling of the assets.  Yes,
 6    general description labeling of the assets.
 7  Q.   Separate and apart from that map, we talked a
 8    little bit about information that came later,
 9    including the information about 1368.  So without
10    being specific, what sorts of information came to
11    you aside from that map that went into your
12    calculation?
13  A.   So we also queried, as I mentioned, the accounting
14    division to see what their records showed as being
15    investments in those assets.
16  Q.   And what information did you get from accounting?
17  A.   The book value of the same assets.
18  Q.   Did that book value account for those
19    investments --
20  A.   Yes.
21  Q.   -- already?
22        So did you perform, then, an analysis
23    independent of that to come up with a value?
24  A.   We used both of those sources of data and relied
25    on those sources of data to make an initial
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 1    determination of what DWSD's investment in those
 2    assets were.
 3  Q.   And what was your determination?
 4  A.   It's as represented in some of the exhibits.  I
 5    don't have it in front of me.
 6  Q.   Okay.  I'll pull them out shortly here.  Did any
 7    other information other than what engineering
 8    gave you and accounting gave you go into that
 9    analysis?
10  A.   Yes.  Towards the end of the analysis, as NTH was
11    doing some inspection work, which effectively was
12    capital investment into the system, we relied on
13    information from NTH as to what those amounts
14    were.
15  Q.   Anything else that went into the analysis?
16  A.   With respect to determining what the DWSD
17    investment in those facilities was?
18  Q.   Right.
19  A.   Not that I recall.
20  Q.   To determine or propose -- back up.
21        To assist DWSD in negotiating a
22    purchase price with Macomb, do you do anything
23    else besides determine the investment?
24  A.   Yes.
25  Q.   What else do you do?
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 1        MS. HATHAWAY: Did he do or do you do?
 2    You want actually what he did in this particular
 3    instance, right?
 4        MS. BADALAMENTI: Right.
 5        THE WITNESS: We were made aware of the
 6    general construct of the intended purchase price,
 7    and probably consulted -- no, definitely consulted
 8    on the applicability of that general construct,
 9    and then were requested to complete an analysis
10    of -- additional analysis in order to kind of
11    determine the purchase price.
12        BY MS. BADALAMENTI: 
13  Q.   So when you said the construct of the purchase
14    price, what do you mean?
15  A.   Our understanding that the original arrangement
16    for transfer of the asset was to set the purchase
17    price at a term -- a defined term in the agreement
18    of system debt.  System debt was defined in the
19    agreement as the investment that DWSD has made in
20    the facilities being transferred less whatever
21    amounts that Macomb had paid in sewer rates that
22    were associated with principal -- not interest,
23    but principal on debt service that was allocated
24    to those assets.  That was the general construct
25    of the deal for the purchase price.

Page 24

 1  Q.   At the time that you are initially consulted
 2    with, has there already been a determination that
 3    there are certain Macomb-only projects that will
 4    be -- that were assessed in the rates a certain
 5    way and that will or will not be passed along
 6    with the purchase price a certain way?
 7        MS. HATHAWAY: Object to the form of
 8    the question.  It's vague.
 9        THE WITNESS: I don't understand your
10    question.  I'm sorry.
11        BY MS. BADALAMENTI: 
12  Q.   Was there -- I guess let me ask it this way:  You
13    were involved in the rate calculations at the
14    time for DWSD; is that the true?
15  A.   True.
16        MS. HATHAWAY: When you say "at the
17    time," what time are we talking about now?
18        BY MS. BADALAMENTI: 
19  Q.   The four-year time period that -- I guess the
20    beginning of the 4-year time period that you're
21    calculating the system debt.
22        During that time period you were
23    involved in determining the rates, correct?
24  A.   That's correct.
25  Q.   And you would determine the rates for Macomb?
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 1  A.   The wholesale rates -- wholesale sewer rates
 2    charged by DWSD to Macomb, yes.
 3  Q.   What would go into that analysis?
 4  A.   Well, there's a rather rigorous analysis for the
 5    DWSD sewer rates that establishes wholesale
 6    charges -- cost allocations and wholesale charges
 7    for all the contract customers of DWSD, including
 8    Macomb.  Macomb and to a lesser extent the Clinton
 9    Oakland District of Oakland County were the only
10    wholesale customers that there were facilities
11    that DWSD owned, built -- financed, built, owned
12    and operated specifically for the benefit of one
13    contract customer.  All the other county contract
14    customers had built their own interceptor systems.
15    The original arrangement with Detroit and Macomb
16    and the Clinton Oakland District of Oakland County
17    was that Detroit would finance, construct, own and
18    operate what's now the Macomb Intercepter
19    District, and so in the rate design, there needed
20    to be a direct assignment of the costs associated
21    with that -- those facilities to Macomb.  That was
22    part of the rate design at the time.
23  Q.   So the -- when you say that you're going to
24    determine the investment made by DWSD less the
25    amounts Macomb paid by the rate, you would know
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 1    what Macomb was paying towards what debt; would
 2    that be a fair assessment?  You would already
 3    have that information?
 4  A.   That was part of the annual evaluation of rates,
 5    yes.
 6  Q.   So the rest of what you told me is that there
 7    would be some debt service that was allocated to
 8    Macomb.  That would be that debt service that was
 9    allocated to Macomb previously?  In other words,
10    it didn't change for purposes of this analysis?
11    It was what Macomb was already allocated?
12        MR. RUEGGER: I'll object to the form
13    of that.
14        MS. HATHAWAY: Me, too.
15        BY MS. BADALAMENTI: 
16  Q.   Let me ask it a different way.  Your analysis of
17    the investment made by the DWSD less the amounts
18    Macomb paid by its rates didn't change the rate
19    or the allocation that Macomb was already paying;
20    it just calculated what Macomb had paid to date?
21    Is that a better way of asking it?
22  A.   I'm struggling with the way that you characterize
23    it.  I don't think I can confirm exactly what you
24    said the way that you said it.
25  Q.   Well, tell me how did you then determine at the
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 1    time that you were going to set the system debt
 2    what Macomb had paid via its rates towards
 3    principal, not interest, on the debt service that
 4    was allocated.
 5  A.   We reviewed the construct of the rates that had
 6    been charged going all the way back to the
 7    mid-80s, and did a retrospective analysis of how
 8    much of that rate was associated with principal on
 9    each one of those -- of the bonds that were
10    allocated to the Macomb-specific assets.
11  Q.   Okay.  So to answer that question, did you need
12    any additional information -- information that
13    you did not already have or get from engineering
14    or accounting to come up with that analysis?
15  A.   The only additional information we needed was
16    rate -- records of rate analyses through the
17    years, much of which was already in our
18    possession.
19  Q.   Okay.  Did you have any discussions with the
20    contract department of the City of Detroit for
21    any of the information that you need to make this
22    calculation of system debt?  Contracts and grants
23    department, to be more specific?
24  A.   I don't believe so.  I don't recall any specific
25    conversations with contracts and grants.

Page 28

 1  Q.   Did you have any conversations with the director
 2    of the DWSD?
 3        MS. HATHAWAY: At any time about
 4    anything?
 5        BY MS. BADALAMENTI: 
 6  Q.   About calculating the system debt.  Did you talk
 7    to whoever was the director at the relevant time
 8    that you're calculating the system debt?
 9  A.   Yes.
10  Q.   Which director or directors would have been in
11    place?
12  A.   Victor Mercado and Pam Turner.
13  Q.   What would you have spoken to Mr. Mercado about
14    with regard to calculating the system debt?
15  A.   Initially just understanding the principles of the
16    constructs of the deal, making sure that this
17    definition of system debt was what the parties had
18    intended when they made the deal, providing
19    updates on -- as requested on the course of the
20    analysis as we went through the various aspects of
21    it.
22  Q.   Were you ever asked or did you ever perform any
23    analysis of the award of any DWSD contracts or
24    any of the projects that were identified to you
25    as part of the system debt analysis?
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 1  A.   No.
 2  Q.   Did you ever have any discussions about those
 3    contracts with Mr. Mercado?
 4  A.   No.
 5  Q.   Did you have occasion to speak to Mr. Kilpatrick
 6    at the time you were calculating system debt?
 7  A.   I'd ask you to an little more specific.
 8  Q.   During the four-year time frame that you were
 9    calculating the system debt, did you have any
10    conversation with Mr. Kilpatrick about the DWSD
11    contracts?
12  A.   No.
13  Q.   Or projects?
14  A.   No.
15  Q.   Or the calculation or the information that was
16    given to you to calculate the system debt?
17  A.   No.
18  Q.   Okay.  There was, as I understand it, preliminary
19    analysis that changed over time with respect to
20    that system debt calculation; is that a fair
21    statement?
22  A.   That's a fair statement.
23  Q.   What information were you given along the way
24    that resulted in those changes?  Was it with
25    respect to ongoing projects or something else?

Page 30

 1  A.   With respect to the system debt portion of the
 2    calculation of the purchase price, it was the
 3    information that evolved through the years.  One,
 4    there was ongoing projects; two, there were
 5    investigations into originally reported figures
 6    and concerns as to whether or not those originally
 7    reported figured either needed to be split out
 8    into pieces that didn't apply to the Macomb
 9    Intercepter or that include other contracts that
10    portions should be allocated; so it was basically
11    due diligence on both the original cost investment
12    in the system and then also in going back on some
13    of the rate calculations and recognizing some
14    unique circumstances to reallocate the principal
15    piece of it.
16  Q.   Were you involved with the changes that were made
17    because there had been improvements that were
18    being charged as part of the rates that had not
19    actually been constructed and vice versa?
20  A.   Yes.
21  Q.   Did your analysis change as a result of that
22    information or was it going forward that rates
23    that would change as a result of that analysis?
24  A.   That analysis emerged from our due diligence that
25    I described, and in effect became the first of a
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 1    series of adjustments to the definition of system
 2    debt and purchase price.
 3  Q.   Who brought to everyone's attention the fact that
 4    there were these -- I think they're referred to
 5    as phantom improvements in some of the documents.
 6  A.   I don't know that I would attribute credit per se
 7    to one party.  There were ongoing diligence
 8    conversations between representatives of DWSD,
 9    myself included, and representatives of Macomb
10    County.  Mr. Craig Hupp probably coined the
11    phrase, who's an advisor to Macomb County --
12    probably coined the phase "phantom projects."
13  Q.   Your second sort of category was concerns
14    regarding originally reported figures.  Is this
15    the allocation of something as Macomb-only or
16    not-Macomb-only project?  Is that what you're
17    referring to, or is it something different?
18  A.   That's -- the way that you characterize it is
19    generally accurate.  For instance -- well, for
20    example, there may have been a contract that had a
21    task -- one task which was specific to the Macomb
22    Intercepter system and another task was something
23    else, and so part of our diligence, we had to make
24    that separate on the allocation.
25  Q.   With regard to the first category, the ongoing
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 1    contracts, do you remember how many there were?
 2  A.   I would say less than five, but that's based on
 3    memory.
 4  Q.   And to the best of your recall, 1368 was one of
 5    these?
 6  A.   Yes.
 7  Q.   Was it 1368 or the 1368 sinkhole repair that was
 8    ongoing?
 9  A.   To be honest, it was the cost of the sinkhole
10    repairs, our initial -- I don't know that -- our
11    inquiries as to the cost of the sinkhole repairs
12    did not start with 1368.  It started with what are
13    the cost of sinkhole repairs, and we were getting
14    updates from accounting on what the total cost
15    was.
16  Q.   So, in other words, is it your understanding the
17    costs hadn't been calculated or the work was
18    ongoing?
19  A.   The latter.
20  Q.   That the work was ongoing?
21  A.   Yes.
22  Q.   By the time that the acquisition agreement is
23    finalized, about how long before that are you
24    finally given, if ever, the indication that the
25    Contract 1368 was completed?
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 1  A.   The final number on 1368 sinkhole repairs was
 2    established a fair amount of time -- I don't
 3    know -- a year before the final agreement was
 4    reached.  A year at least, I would say.  Any other
 5    ongoing contracts did not include the sinkhole
 6    repair beyond that time.
 7  Q.   The totals you were given for that sinkhole
 8    repair are something that's specifically
 9    referenced in the schedules as opposed to
10    something that went into your calculation of
11    system debt; is that a fair statement?
12  A.   I don't understand the distinction you're drawing.
13  Q.   You told me that you calculated system debt by a
14    specific mathematical method, right?
15  A.   Okay.
16  Q.   And my question is:  Did the analysis of charges
17    on 1368 go into that same analysis?
18  A.   The total charges on the sinkhole repair defined
19    by 1368 was an input to the calculation.
20  Q.   Okay.  Do you remember who provided you with the
21    information -- what that final number was?
22  A.   It would have been the DWSD accounting division.
23  Q.   And what did they give you when they give you a
24    total like that?  Is it a sheet of paper?  A
25    final pay estimate?  What is it that you would
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 1    receive?
 2  A.   The records I got -- the records we received from
 3    accounting would generally indicate total amount
 4    on the fixed asset books separated by contractual
 5    services costs or construction contract cost, and
 6    then other indirect costs such as internal labor
 7    cost, allocated overheads, and capital interest --
 8    capitalized interest, those type of things.  There
 9    would be four or five fields leading up to a total
10    investment figure.
11  Q.   Are those documents you received in connection
12    with this calculation something that you still
13    have?
14  A.   I don't know.
15  Q.   In any event, was there anything unusual or
16    different about the calculation that you were
17    provided on 1368 different than any other time
18    you had gotten information from DWSD?
19  A.   No.
20  Q.   Did you question anybody about the information or
21    was it just input into your calculation?
22  A.   It was input into the calculation.  We did make
23    inquiries to fully understand the nature of what
24    was being reported.
25  Q.   What types of inquiries?
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 1  A.   We wanted to make sure we understood the
 2    capitalized interest piece and what went into the
 3    internal cost piece.
 4  Q.   Do you remember what the internal cost was?
 5  A.   I can picture a schedule, but my recollection is
 6    that the total book value for the repairs was in
 7    the low $60 million range, and that of that --
 8    roughly $3 million was internal cost and roughly
 9    $4 million was capitalized interest, which left a
10    net of $56 million or so as being the contractual
11    amounts for that project.  That's just from
12    memory.  I haven't looked at it for a while.
13  Q.   That's pretty good.  You're pretty close.  The
14    documents -- the actual acquisition agreement
15    references a $54 million number.  Do you know how
16    it went from 56 to 54?
17  A.   Not without looking back at things, no.
18  Q.   Okay.  What is it that you would need to look at
19    so I don't put a bunch of things in front of you
20    that you don't need to see, because I know you
21    have a plane to catch.
22  A.   There are Exhibit 3.8 and I'm sure that there are
23    somewhere in your records additional calculations
24    that support that.
25  Q.   Were you ever questioned as part of a criminal
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 1    investigation in connection with the work you
 2    performed for DWSD?
 3  A.   Can you repeat the question.
 4  Q.   Were you ever questioned by federal investigators
 5    in connection with your work?
 6  A.   I was not.
 7        MS. BADALAMENTI: Let's mark this as 1.
 8        MARKED FOR IDENTIFICATION: 
 9        DEPOSITION EXHIBIT 1
10        5:18 p.m.
11        BY MS. BADALAMENTI: 
12  Q.   I've put in front of you -- and we'll just go
13    through them as quickly as possible, but I put in
14    front of you what appears to be a report dated
15    February 6, 2007 from The Foster Group.  Do you
16    recognize the document?
17  A.   Yes.
18  Q.   What was this document prepared for?
19  A.   This document was related to negotiations on the
20    transfer of the Macomb Intercepter District to
21    Macomb County that I would characterize were part
22    of negotiations for adjustments to the system debt
23    as defined by the original construct of the deal.
24  Q.   So I see in here as Exhibit 3 15 Mile and Hayes
25    Repairs.  I see that $56,861,900 as a total.  Is
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 1    that the total you were provided?
 2  A.   That is the -- this is 2007.  My belief is that
 3    that is the net contractual cost of the repairs
 4    which would not include the capitalized interest
 5    nor the internal cost that we mentioned a few
 6    minutes ago, yes.
 7  Q.   Okay.  So -- and the footer on the bottom is
 8    dated 1/29 of 2007.  So by that time you would
 9    have had the total project cost?
10  A.   I believe so.  I would not want to be definitive
11    about that without looking through records, but I
12    believe so.
13  Q.   Okay.  So then the negotiations surrounding
14    Macomb's purchase would have begun prior to -- at
15    least prior to this February 6, 2007 letter?
16  A.   Correct.
17  Q.   Do you know how much prior to this letter?
18  A.   I do not.  I could speculate, but I could not be
19    precise.
20  Q.   What would you approximate?  If you can
21    approximate --
22  A.   2005 at the earliest, likely 2006.
23  Q.   Were you involved at all in the litigation case
24    that was ongoing before Judge Feikens with
25    respect to some of these issues?
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 1  A.   Yes.
 2  Q.   Did you ever appear in court?
 3  A.   Yes.
 4  Q.   Did you give testimony in that case?
 5  A.   I did not give sworn testimony in that case.
 6  Q.   What was your purpose for appearing in court?
 7  A.   Less formal status conferences, asked questions of
 8    progress on negotiations that were being overseen
 9    by the judge on various matters, participated in
10    work groups that the judge effectively
11    established.
12  Q.   Did you ever have occasion to discuss the ongoing
13    projects like 1368 with anyone from Macomb,
14    including Greg Hupp?
15  A.   Yes.
16  Q.   What did those discussions entail?
17  A.   Mr. Hupp was the lead negotiator and analyst on
18    behalf of Macomb County into determining system
19    debt and the purchase price.
20  Q.   And so you would have conversations with him that
21    were in relation to calculating the system debt
22    or something else?
23  A.   Yes, to the system debt, and yes to other things
24    as well.
25  Q.   Were you ever questioned by anybody from Macomb,
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 1    including Mr. Hupp, on the arm's-length nature of
 2    any of the underlying contracts or transactions?
 3  A.   I don't understand the question.  I'm sorry.
 4  Q.   Were you ever asked about the legitimacy of any
 5    of the projects undertaken by DWSD?
 6  A.   No.
 7  Q.   Did you overhear Macomb and anyone from Detroit
 8    have a conversation about the legitimacy or
 9    arm's-length nature of those contracts?
10  A.   I don't recall ever remember hearing anything of
11    the sort.
12  Q.   Okay.  I was produced a stack of documents that I
13    was pointed to for purposes of this deposition
14    last night, and I'm going to walk through some of
15    those documents.
16        MS. HATHAWAY: Can we go through some
17    of the documents.  Some of the ones that he gave
18    us, I wasn't sure whether or not they were
19    privileged.  So I think you have them all, but
20    just on the off chance you don't, we should
21    probably go through the others later.  We don't
22    have to do it now.
23        MS. BADALAMENTI: If there are
24    documents that --
25        MS. HATHAWAY: I don't know if you have
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 1    them or not is the problem because this was done
 2    at the same time as things were being Bated, so --
 3        MS. BADALAMENTI: I'd rather have them
 4    now while he's here.
 5        MS. HATHAWAY: I've just handed you a
 6    stack.  They are not Bated.  Some of them you may
 7    have.  Some of them I didn't have.  Some of them
 8    we weren't sure whether or not they were
 9    privileged because the way they were addressed.
10        BY MS. BADALAMENTI: 
11  Q.   Mr. Foster, have you prepared a declaration in
12    connection with these proceedings?
13  A.   I believe so.
14        MS. HATHAWAY: Let me take -- I am
15    preparing a declaration.  I haven't asked him to
16    sign anything.
17        THE WITNESS: I'm sorry.  I may have
18    misspoke.  Please define these proceedings.
19        BY MS. BADALAMENTI: 
20  Q.   Have you been provided with any document that
21    constitutes a draft declaration by you, whether
22    you signed it or not, in connection with the
23    claim by Macomb or the bankruptcy proceeding?
24  A.   No.  I misspoke earlier.  I thought you were
25    referring to the negotiations on the purchase
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 1    price.
 2  Q.   Okay.  You did in that context provide some sort
 3    of declaration or affidavit?
 4  A.   I did.
 5  Q.   Do you remember who asked you to do that?
 6  A.   Dykema Gossett, either Marilyn Peters or Mark
 7    Jacobs.
 8        MARKED FOR IDENTIFICATION: 
 9        DEPOSITION EXHIBITS 2-5
10        5:27 p.m.
11        BY MS. BADALAMENTI: 
12  Q.   I've marked a document that was just handed to me
13    as Exhibit 2.  I'm going to probably need to walk
14    through it here with you.  Do you recognize this
15    document?
16        MS. HATHAWAY: There's a whole bunch of
17    things in here, so -- it isn't just one document.
18        MS. BADALAMENTI: I mean, it's stapled.
19    The court reporter has marked it.  Do you want me
20    to identify it a different way?
21        MS. HATHAWAY: They're documents I
22    produced to you now.  It is not a document.
23        THE WITNESS: I recognize the
24    compilation that is stapled here, yes.
25        BY MS. BADALAMENTI: 
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 1  Q.   Okay.  The document is a memorandum with a number
 2    of schedules and tables attached to it.  Would
 3    you agree with that characterization?
 4        MS. HATHAWAY: I'm just going to object
 5    because --
 6        MS. BADALAMENTI: I don't need to argue
 7    with you.  Object.  Put it on the record.  Let's
 8    go.  We don't have a lot of time.
 9        MS. HATHAWAY: Objection.  You've
10    mischaracterized the statement what the document
11    is.  It is a multitude of documents, not one.
12        MS. BADALAMENTI: Okay.
13        THE WITNESS: Is there a question?
14        BY MS. BADALAMENTI: 
15  Q.   Yes.  Do you agree with me that what you're
16    looking at is a memorandum with a number of
17    schedules and tables attached?
18  A.   Yes.
19  Q.   Have you ever seen the memorandum section, not
20    the schedules and tables?
21  A.   Yes.
22  Q.   When do you believe you had a occasion to see the
23    memorandum?
24  A.   It's dated July 27, 2009.  My suspicion is that I
25    had the opportunity to review it then or shortly
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 1    thereafter.
 2  Q.   Okay.  Do you recall the tables and schedules
 3    that are attached to it having been attached to
 4    the memorandum when you received or reviewed it?
 5  A.   I have seen these before.
 6  Q.   Do you remember them being attached or part of
 7    what you received?
 8        MS. HATHAWAY: Which ones?
 9        MS. BADALAMENTI: All of them.
10        THE WITNESS: The -- I cannot answer
11    that as definitively because some of these tables
12    that are attached are work product of Bodman LLP
13    and so marked.  Some of the tables that are
14    attached are work product originally of my firm
15    and so marked with handwritten notes on them that
16    I suspect to be Mr. Hupp's as he prepared his
17    commentary.
18        BY MS. BADALAMENTI: 
19  Q.   So that was going to lead me to my next question.
20    When you say "work product" and "so marked," is
21    the marking that you're referring to near the
22    bottom of the page -- it has your logo and it
23    says The Foster Group?
24  A.   Yes.
25  Q.   Okay.  And similarly, where we see a Bodman LLP
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 1    notation in the bottom right corner of the page,
 2    that would be an indication that Bodman prepared
 3    what we're looking at?
 4  A.   Yes.
 5  Q.   Do you know how you received this document?
 6  A.   This document?
 7  Q.   I'm sorry, the memorandum.
 8  A.   The table -- I can answer with respect -- I am
 9    fairly confident that Mr. Hupp would have shared
10    his tables with me via e-mail and sought my
11    opinion on whether his calculations as he was
12    putting them together for his diligence were
13    accurate.
14  Q.   Okay.  How about the memorandum?  Do you know how
15    you received that?  The same way or some other
16    way?
17  A.   I couldn't tell you.
18  Q.   Okay.
19  A.   I don't know.  I do recall seeing it.  Whether or
20    not it was handed in a meeting, shared by
21    e-mail --
22  Q.   The calculations that Craig Hupp and Bodman
23    prepared and shared with you, did you agree with
24    his analysis or not?
25  A.   I don't believe the answer to that question is as

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(11) Pages 41 - 44
13-53846-swr    Doc 7885-22    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 12 of

 18



In Re: City of Detroit, Michigan Bartlett D. Foster
July 09, 2014

Page 45

 1    simple as you make it out to be.
 2  Q.   I doubt that it is, actually.  So let me ask you:
 3    Can you -- is there a general answer to what you
 4    disagree with?  And then we can talk about some
 5    of the things maybe you didn't disagree with or
 6    vice versa.
 7  A.   Mr. Hupp is a very analytical and inquisitive
 8    gentleman in addition to being a lawyer.  He took
 9    the principal role in performing diligence on
10    behalf of Macomb County the original calculations
11    that were made regarding system debt.  As part of
12    his diligence he brought to the table observations
13    on different ways to look at certain of these
14    items, some of which through the negotiation
15    process we ultimately agreed with and made, if not
16    absolute adjustments, adjustments in our
17    calculations, others of which we convinced Mr.
18    Hupp that the original calculations were the most
19    appropriate way to reflect things.
20  Q.   And that would be with respect to what we called
21    phantom improvements?  What else would be
22    included?  Or, I'm sorry, would that be part of
23    what we talked about as phantom improvements?
24  A.   The answer is yes, but the timing of this
25    particular volley, if you will, and other
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 1    conversations, I don't know that I could represent
 2    this memorandum as being definitive as to what led
 3    to that.  There were constant conversations going
 4    on looking at some of this information through the
 5    negotiation process.
 6  Q.   Okay.  I am looking at a page in that.  The top
 7    of it reads "Table B Debt Reconciliation Table."
 8    Line item 10 has the 54,577,052 total contract
 9    cost per Foster 2009 as one of the items in the
10    schedule.  Do you see that there?  It would be
11    10-F?
12  A.   I'm sorry, 10-F?  I'm -- oh, the 54,500,000, I see
13    that number, yes.
14  Q.   And that column F is total contract cost per
15    Foster 2009.  Do you know what that is referring
16    to?
17        MS. HATHAWAY: Is that 9 or 8.
18        THE WITNESS: It's 2009.  So later on
19    in this package, the first page after something
20    handwritten tab 2, there is an exhibit entitled
21    Table 1 - Investment Costs of DWSD OMI Assets.
22        BY MS. BADALAMENTI: 
23  Q.   I found tab 3 but I can't find tab 2:  Okay.
24    Table 1, okay.
25  A.   Line 30, CS-1358 15/Hayes repairs, the 54 million
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 1    number that Mr. Hupp refers to in this schedule is
 2    showing up under the Contract Cost column.
 3  Q.   Okay.  So this is the 2009 -- looks like there's
 4    two pages.  Would that be right, this page here
 5    that's Bates marked DET Claim No. 3683-267?
 6        MS. HATHAWAY: He's not looking at the
 7    Bates number copy.
 8        THE WITNESS: That's fine.
 9        BY MS. BADALAMENTI: 
10  Q.   And another one that's marked 268.  Do those two
11    pages go together?
12  A.   If you're talking about Table 1, page 1 of 2 and
13    page 2 of 2, yes, they go together.
14  Q.   Okay.  And then in the next -- on that Table B,
15    the next in column I, we see total asset costs
16    per Foster of over 60 million.  Does that come
17    from a particular place within this package?
18  A.   Same exhibit I pointed you to previously with
19    total cost in the far right-hand column.
20  Q.   Okay.  Is this -- this is marked preliminary --
21    your Table 1 investment cost schedule is marked
22    preliminary.  Did that 15 Mile and Hayes repair
23    number change?
24  A.   I don't recall.
25  Q.   If it did, would we expect to see a different
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 1    investment cost table like this?
 2  A.   Yes.
 3  Q.   Do you recall DWSD giving you a different number
 4    originally than what you ended up with?
 5  A.   I don't recall.
 6  Q.   The accounting department is what it would appear
 7    to be referring to?
 8  A.   I don't recall.
 9  Q.   Table 2-A, which is Bates stamped Detroit's page
10    270, this is something that you prepared,
11    correct?
12  A.   I'm trying to catch up to you.  I'm sorry.
13        MR. SHADID: I don't think he's looking
14    at a Bates-stamped copy.
15        MS. HATHAWAY: He's not.
16        MS. BADALAMENTI: Actually you're -- so
17    you're right.  I'm looking at a different package.
18    Do you have another package like that so I can
19    stop losing him?
20        MS. HATHAWAY: That's what I handed
21    you.
22        MS. BADALAMENTI: I marked it.
23        MS. HATHAWAY: I have four copies.
24    Sorry.  Everybody gets a copy.
25        MS. BADALAMENTI: Sorry about that.
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 1        MR. SHADID: Parts of this have been
 2    previously produced to you.
 3        MS. BADALAMENTI: I agree.
 4        MS. HATHAWAY: That's why I kept saying
 5    this document, we're looking at something
 6    different.  That's not all one thing.
 7        BY MS. BADALAMENTI: 
 8  Q.   Okay.  So you are -- okay.  Going back to Table
 9    1, the page 1 of 2 and 2 of 2 that we were
10    talking about --
11  A.   Right.
12  Q.   -- there's handwriting on the document that was
13    marked.  Is that your handwriting?
14  A.   It is not.
15  Q.   Do you know whose handwriting it is?
16  A.   I don't know.  I would suspect that it's
17    Mr. Hupp's since it's included as part of his
18    commentary.
19        MR. SHADID: Can I add something?  In
20    the produced copy, that handwriting was redacted
21    because we believed it was Mr. Jacobs', so if you
22    don't see it on the Bates-labeled copy, that's
23    why.
24        MS. BADALAMENTI: And it's not
25    Mr. Jacobs'?
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 1        MR. SHADID: According to the
 2    witness -- we believed it was, as we were rushing
 3    to get you stuff yesterday, but --
 4        MS. BADALAMENTI: Based on Mr. Foster,
 5    do you --
 6        MR. SHADID: It may not be.
 7        MS. BADALAMENTI: Okay.
 8        BY MS. BADALAMENTI: 
 9  Q.   On page 2 of 2 there's the same handwriting
10    again.  That's not yours?
11  A.   No, it's not.
12  Q.   Do you remember receiving the documents with this
13    handwriting?
14  A.   No, I do not.
15  Q.   Was this a package that you provided to counsel
16    in this case?
17  A.   These tables were provided to -- not -- no.  These
18    were not -- I don't recall providing these tables
19    to counsel in this case, no.
20  Q.   Do you recall providing this memorandum to
21    counsel in this case?
22  A.   No.  Mr. Hupp's memorandum, no, I do not.
23  Q.   You had indicated that there was also information
24    that came from DWSD's other consultants, being
25    NTH.  What types of information did NTH provide
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 1    to you?
 2  A.   I'll refer you back to the second page of Table 1.
 3  Q.   Okay.
 4  A.   The last three line items, 56,57, 58, the contract
 5    costs there, shown up in that column, I believe
 6    those amounts were provided by NTH, my suspicion
 7    is confirmed by whoever's note this is as noting
 8    NTH work, need clarification, some other note I
 9    can't read.
10  Q.   Did NTH provide anything else with respect to the
11    due diligence performed as part of the
12    acquisition?
13  A.   Anything beyond -- to my knowledge, NTH provided
14    nothing other than estimated costs of their
15    ongoing work on the OMI.
16  Q.   The package of schedules that are attached here,
17    how would those have been given by you to DWSD
18    separate and apart from Mr. Hupp having attached
19    them here?  Do you recall how you provided or who
20    you provided them to?
21  A.   I do not recall.
22  Q.   As I understand it, there were several meetings
23    where you and Mr. Jacobs and Mr. Walters and Mr.
24    Hupp all discussed these issues?
25  A.   Yes.
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 1  Q.   And the purchase price?
 2  A.   Yes.
 3  Q.   What sort of things did you provide other than
 4    these tables to Mr. Hupp?
 5        MS. HATHAWAY: Did he personally?
 6        MS. BADALAMENTI: Yeah.
 7        THE WITNESS: There would have been
 8    similar analytical work product.
 9        BY MS. BADALAMENTI: 
10  Q.   Was -- did Mr. Hupp ask for anything in
11    particular to be done or analyzed by you?
12  A.   Through the negotiation process, the folks that
13    were working on the negotiations, including Mr.
14    Hupp, all asked for additional understanding,
15    review of the calculations and the data that went
16    into the calculations.
17  Q.   Did you speak with anyone on behalf of Macomb
18    other than Craig Hupp?
19  A.   There were other parties that were involved from
20    time to time.  There were also parties from
21    Oakland County that were involved from time to
22    time.
23  Q.   Other than anyone from Craig Hupp's office is
24    what I probably should have said.  Did you speak
25    to anyone on the Macomb side of things?
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 1  A.   My recollection is that Mr. Misterovich -- Bill
 2    Misterovich was occasionally involved in the
 3    conversations.  Early on Mr. Ken Bonnin would have
 4    been involved in the conversations, although I
 5    think he retired very early on.  Mr. Marrocco was
 6    in a couple meetings where the overall topic was
 7    being discussed.  Beyond that, I don't recall
 8    anybody specifically from Macomb County that was
 9    involved in meetings that I attended.
10  Q.   Would those meetings have been at the courthouse
11    or somewhere else, or both?
12  A.   The vast majority of those meetings would have
13    been either in Mr. Hupp's office or DWSD.
14  Q.   Okay.
15  A.   Or Mr. Jacobs' office.  Excuse me.
16  Q.   And who attended those meetings on behalf of
17    Detroit, or DWSD?
18  A.   For the bulk of the negotiation discussions,
19    Mr. Jacobs and I represented DWSD.
20  Q.   Did Mr. Walters attend?
21  A.   Mr. Walter would have been a regular but not
22    always participant on behalf of the city Law
23    Department.
24  Q.   Anyone else from DWSD?
25  A.   Not as a core group, no.
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 1  Q.   Did Mr. Mercado have occasion to attend any of
 2    those meetings?
 3  A.   Mr. Mercado did not attend any of the detail
 4    meetings, no --
 5  Q.   Okay.
 6  A.   -- to my recollection.
 7  Q.   The document that I've marked as Exhibit 3 is a
 8    document entitled Schedule 3.8.  Do you recognize
 9    that document?
10  A.   I do.
11  Q.   What do you recognize that to be?
12  A.   This is the summary exhibit included in the
13    Oakland Macomb Intercepter portion of the transfer
14    of that part of the asset to the Oakland Macomb
15    Intercepter District.
16  Q.   Was there a separate agreement with respect to
17    the Oakland versus the Macomb acquisitions?
18  A.   Yes.
19  Q.   Do you know which one was accomplished first?
20  A.   The Oakland.
21  Q.   Was the same formula used to calculate the OMI
22    purchase price?
23  A.   The same general principle was used to calculate
24    the system debt portion of the purchase price.
25  Q.   What else went into the calculation on the OMI
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 1    end of things?
 2  A.   There were a number of adjustments to the system
 3    debt purchase price for both the OMI piece and the
 4    Macomb piece that were negotiated towards the tail
 5    end of the process.
 6  Q.   And the document that we've marked as Exhibit 4
 7    would deal with the due diligence in connection
 8    with the OMI purchase?
 9        MS. HATHAWAY: Do you have extra copies
10    of that one?
11        MS. BADALAMENTI: Yes.  You gave me the
12    whole package.  You gave me the package.
13        THE WITNESS: This is what was --
14        MS. BADALAMENTI: I did the same thing.
15    I was looking for another one from you, but I've
16    got it.
17        THE WITNESS: Yeah, I recognize the
18    memo.  Is there a question?
19        BY MS. BADALAMENTI: 
20  Q.   I see the 15 Mile and Hayes 2004 repair costs in
21    some of the tables that are attached.
22  A.   Right.
23  Q.   Why is that referenced as part of the OMI
24    transaction or due diligence?
25  A.   The core analysis was.
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 1        MS. HATHAWAY: I have to stop you for a
 2    second.  This was my mistake.  The tables were
 3    supposed to be included but the memo was
 4    privileged.  Could I get that back.
 5        MS. BADALAMENTI: From Foster to
 6    Jacobs?
 7        MS. HATHAWAY: Yeah.
 8        MS. BADALAMENTI: Is privileged?
 9        MS. HATHAWAY: Yeah.
10        MS. BADALAMENTI: Two pages?
11        MS. HATHAWAY: Yeah.  These were
12    supposed to be removed.  There may be another one
13    like that.  It was a copying mistake.  I
14    apologize.
15        MR. RUEGGER: March 12, 2009?
16        MS. HATHAWAY: Yeah.  It's the same
17    with the February 27th.  That was supposed to come
18    out, too.  If you could take that out, too, I
19    would appreciate it.
20        MR. RUEGGER: Just the memo?
21        MS. HATHAWAY: Just the memo.
22        MR. RUEGGER: Not the schedules?
23        MS. HATHAWAY: Not the schedules.
24        MS. BADALAMENTI: Do we have them all?
25    You have four pages from me?
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 1        MS. HATHAWAY: Right.  That's what
 2    happens when you're in a hurry.
 3        MS. BADALAMENTI: We're in a hurry, all
 4    right.  No doubt about that.
 5        MS. HATHAWAY: I apologize.  My fault.
 6    I lost the question.
 7        BY MS. BADALAMENTI: 
 8  Q.   The was:  Why is the 15 Mile and Hayes repairs
 9    referenced in the OMI analysis?
10  A.   The OMI -- the Oakland portion of the OMI closing
11    had an allocated share of the common portion of
12    the OMI going to Oakland -- the Oakland element,
13    so in order to understand that allocation, we
14    needed to have all these projects listed to just
15    summarize the entire calculations.  The repairs as
16    noted on Schedule 3.8 were not the repairs to the
17    Macomb Intercepter, 1368 costs.  1368 costs were
18    not included anywhere in the OMI purchase price.
19  Q.   And what schedule would I see that at?
20  A.   Schedule 3.8, Exhibit 3.
21  Q.   Okay.  The document that we've marked as
22    Exhibit 5, which I think -- do you have it now?
23    Exhibit 5 appears to me to be another description
24    of the OMI allocation?
25  A.   Yes.
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 1  Q.   And Exhibit A is Summary of Assets Allocated to
 2    Macomb County?
 3  A.   Yes.
 4  Q.   Who gave you the information to determine whether
 5    or not 1368 went to Macomb County or the OMI?
 6  A.   This exhibit which carries a date of
 7    February 2006, I believe, is the first summary of
 8    the analysis towards getting to system debt.  Your
 9    question about -- so, I'm sorry, can you please
10    reask your question.
11  Q.   So my question is:  Who gave you the information
12    from which you determined the 15 Mile and Hayes
13    repairs are a Macomb-only versus an OMI project?
14  A.   I don't know who gave me that information.  The
15    premise of the entire operating scenario for the
16    Oakland Macomb Interceptor when DWSD owned and
17    operated it was all costs east of the connection
18    to the corridor Intercepter were Macomb only, and
19    all other costs were combined Macomb and the
20    Clinton Oakland District; so by definition, since
21    the collapse was east of the connection on the
22    corridor, it had always been treated as a
23    Macomb-only responsibility.
24  Q.   Okay.  There is included in the documents that
25    were provided to me a listing of Intercepter
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 1    sewer contracts.  It was marked as Detroit's
 2    pages 281 through 286.
 3        MARKED FOR IDENTIFICATION: 
 4        DEPOSITION EXHIBIT 6
 5        5:56 p.m.
 6        BY MS. BADALAMENTI: 
 7  Q.   I'm going to go back and include page 287,
 8    because I think it goes with it.  So I'm looking
 9    at Detroit pages 281 to 287.  I wonder if you've
10    seen those pages before?
11  A.   Yes.
12  Q.   What are -- how did you come across those pages?
13  A.   This -- I don't know that I recognize the last
14    page, but the -- and I may.  The first six pages
15    are the report that was provided to me by DWSD
16    engineering as a -- along with a map that we
17    talked about earlier that identified each of the
18    contracts and projects that were constructed by
19    DWSD for the Macomb Intercepter system.
20  Q.   At some point during the negotiations there is --
21    there's a global settlement discussion -- is the
22    term, I think, used throughout documents.  Do you
23    know what I'm referring to when I talk about a
24    global settlement?
25  A.   I do.
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 1  Q.   What is your understanding of the basis for the
 2    parties to discuss a global settlement?  Let me
 3    ask it a different way.  That's a terrible
 4    question.
 5        Did you understand there to be some
 6    open disputes between the parties at the time
 7    after which you calculated the system debt?
 8  A.   I'm aware of the negotiations between DWSD and
 9    principally the three counties, Macomb, Oakland
10    and Wayne on several items of dispute that led to
11    the global settlement.
12  Q.   And what was the global settlement, as you
13    understood?
14  A.   There were a number of disputes that were
15    effectively -- I suppose if it was done today it
16    would be called a grand bargain -- that the
17    parties under Judge Feikens' leadership decided it
18    was a good idea to resolve several lingering
19    disputes in one document which became the 2008
20    global settlement, and I don't recall all the
21    specifics, but part of the claim was the radio
22    system that Detroit had built and DWSD used, and
23    there was an aspect of cost that Macomb had paid
24    for the Macomb Intercepter over the years through
25    the rates.
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 1  Q.   Did you review that settlement agreement before
 2    it was entered into?
 3  A.   Yes, I did.
 4  Q.   Did you help prepare it?
 5  A.   I did.
 6  Q.   There was a letter of intent that was executed in
 7    connection with the purchase or the settlement
 8    agreement.  Did you help prepare that?
 9  A.   I don't recall.
10  Q.   What new information, if any, went into your
11    preparation of the settlement agreement?
12        MS. HATHAWAY: Object to the form of
13    the question.  He didn't prepare the settlement
14    agreement.  He said he helped.
15        THE WITNESS: I'd ask you to define new
16    information.
17        BY MS. BADALAMENTI: 
18  Q.   Did you need any new information about the
19    contracts, the projects?  Did you recalculate the
20    system debt?  Or did you simply look at the
21    tables and schedules that you had already
22    calculated and incorporate that information?
23  A.   My recollection is that we did not make any
24    material changes to the system debt portion of the
25    purchase price, but rather the global settlement

Page 62

 1    affected adjustments to the system debt that then
 2    became part of the purchase price.  That had
 3    nothing to do with the original premise of system
 4    debt.
 5  Q.   Okay.  Was it an agreed upon calculation of that
 6    amount?  First of all, what was that amount?  Do
 7    you remember -- the global settlement amount?
 8  A.   The global settlement had several facets to it.  I
 9    believe on recollection that the effect to the
10    Macomb Intercepter purchase price was an offset
11    from system debt in the neighborhood of $17
12    million dollars.
13  Q.   And what was the total of system debt, if you can
14    remember?
15  A.   Approximate figures, I think the system debt
16    cost -- system debt calculation was $107 million,
17    and after an offset of roughly $17 million, got
18    down to 91 million -- $90 million and change.
19  Q.   Was that calculated price agreed upon by
20    everybody?  In other words, at the point in time
21    that that is the total debt you're calculating,
22    does Macomb dispute that that's the total?  Or
23    does the global settlement or the offset of 17
24    million go to something else?
25        MS. HATHAWAY: Object to the form of
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 1    the question.
 2        THE WITNESS: I don't understand the
 3    question.
 4        BY MS. BADALAMENTI: 
 5  Q.   Was there a dispute with your calculation of
 6    system debt by Macomb that you know of?
 7  A.   During the negotiations for the global settlement
 8    agreement?
 9  Q.   Yes.
10  A.   Not that I recall.
11  Q.   Did you assist in preparing the letter of intent?
12    I think you said you don't recall.
13  A.   I don't recall.
14  Q.   Do you know if it was ever executed, the letter
15    of intent?
16  A.   I don't know what the letter of intent is that
17    you're referring to.
18  Q.   Okay.  Did you assist in preparing the Macomb
19    acquisition agreement that's dated September 2nd,
20    2010?
21  A.   I was asked to review and comment on certain
22    aspects of it.
23  Q.   Did you prepare any portions of the schedules or
24    tables that get attached to that acquisition
25    agreement?
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 1  A.   Yes, I did.
 2  Q.   Which ones?  And I'll give you a copy here that I
 3    think is the complete document.
 4  A.   There's a Schedule 3.8 that I prepared, and I
 5    believe there are -- there are a couple of
 6    exhibits that are -- there are schedules in
 7    Exhibit A to this agreement that I prepared.
 8  Q.   All of them or some of them?
 9  A.   All of them.  And I believe that there is one
10    other schedule -- I'm sorry, Exhibit A is the
11    whole thing.  There's a -- the last four pages of
12    this document -- last four pages are work product
13    that I prepared, and I believe there's one other
14    exhibit in here that I prepared but I'm not
15    finding it right now.  Apparently I'm mistaken.
16        MS. BADALAMENTI: Let's mark that since
17    he referred to some of the pages.
18        MARKED FOR IDENTIFICATION: 
19        DEPOSITION EXHIBIT 7
20        6:05 p.m.
21        BY MS. BADALAMENTI: 
22  Q.   In Exhibit 7, the acquisition agreement, did you
23    have any input into the language of the agreement
24    itself other than your contribution with the
25    tables?
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 1  A.   Yes.
 2  Q.   What section did you contribute to?
 3  A.   Likely the definitions of system debt, the
 4    language describing the purchase price, the
 5    adjustment of sewage disposal -- sewer disposal
 6    rates after acquisition.  Those implementation
 7    issues that related to how rates would be
 8    computed.
 9  Q.   What is the nature of the -- what have you been
10    asked about with respect to the preparation of a
11    declaration in this case?  In other words, what
12    is the subject matter of the declaration that
13    you're preparing?
14        MS. HATHAWAY: I think any discussions
15    we had with him I'm going to insert a privilege.
16        MS. BADALAMENTI: I think I asked that
17    so as to give rise to privilege.
18        BY MS. BADALAMENTI: 
19  Q.   Have you provided any documents to counsel in
20    support of a declaration?
21  A.   I have not.
22  Q.   In the course of these negotiations and the
23    computation of the system debt, did you provide
24    any documents to Macomb or Craig Hupp other than
25    the schedules that we see attached to some of the
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 1    documents that were marked as exhibits today?
 2  A.   Most likely I did that were different versions of
 3    the same documents that would not have been
 4    anything materially different other than -- we
 5    went through this for three years trying to
 6    calculate the system debt; so I'm quite confident
 7    Mr. Hupp and I shared tables of similar nature
 8    with evolving numbers in them.
 9  Q.   Okay.  Would those be something that when
10    discovery opens in this case you would have in a
11    file somewhere that we could obtain?
12  A.   I don't -- it's possible.
13  Q.   Okay.
14  A.   It was seven years ago.
15  Q.   Okay.
16        MS. BADALAMENTI: I don't think I have
17    anything else.
18        MS. HATHAWAY: No questions.
19        (The deposition was concluded at 6:07 p.m.
20    Signature of the witness was not requested by
21    counsel for the respective parties hereto.)
22    
23    
24    
25    
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 1                    CERTIFICATE OF NOTARY
   
 2  STATE OF MICHIGAN    )
   
 3                       ) SS
   
 4  COUNTY OF MACOMB     )
   
 5 
   
 6                  I, MELINDA S. MOORE, certify that this
   
 7       deposition was taken before me on the date
   
 8       hereinbefore set forth; that the foregoing
   
 9       questions and answers were recorded by me
   
10       stenographically and reduced to computer
   
11       transcription; that this is a true, full and
   
12       correct transcript of my stenographic notes so
   
13       taken; and that I am not related to, nor of
   
14       counsel to, either party nor interested in the
   
15       event of this cause.
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22                       MELINDA S. MOORE, CSR-2258
   
23                       Notary Public,
   
24                       Macomb County, Michigan
   
25         My Commission expires:  September 6, 2016
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 1               UNITED STATES BANKRUPTCY COURT
   
 2                 EASTERN DISTRICT OF MICHIGAN
   
 3                      SOUTHERN DIVISION
   
 4 
   
 5  __________________________
   
 6  In re:                    )    Case No. 13-53845
   
 7  CITY OF DETROIT, MICHIGAN )
   
 8                           )    Chapter 9
   
 9             Debtor        )
   
10  __________________________)    Hon. Steven W. Rhodes
   
11 
   
12 
   
13       The Deposition of R. CRAIG HUPP,
   
14       Taken at 21777 Dunham Road,
   
15       Clinton Township, Michigan,
   
16       Commencing at 8:10 a.m.,
   
17       Monday, July 14, 2014,
   
18       Before Melinda S. Moore, CSR-2258.
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  APPEARANCES:
   
 2 
   
 3  RAECHEL M. BADALAMENTI (P64361)
   
 4  Kirk, Huth, Lange & Badalamenti, PLC
   
 5  19500 Hall Road
   
 6  Suite 100
   
 7  Clinton Township, Michigan 48038
   
 8  586.412.4900
   
 9  rbadalamenti@khlblaw.com
   
10       Appearing on behalf of the Macomb Interceptor
   
11       Drain Drainage District.
   
12 
   
13  ALBERT B. ADDIS (P31084)
   
14  O'Reilly Rancilio PC
   
15  12900 Hall Road
   
16  Suite 350
   
17  Sterling Heights, Michigan, 48313
   
18  586.726.1000
   
19  aaddis@orlaw.com
   
20       Appearing on behalf of the Macomb Interceptor
   
21       Drain Drainage District.
   
22 
   
23 
   
24 
   
25 
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 1  JEROME R. WATSON (P27082)
   
 2  Miller Canfield Paddock & Stone, PLC
   
 3  150 W. Jefferson Avenue
   
 4  Suite 2500
   
 5  Detroit, Michigan 48226
   
 6  313.963.6420
   
 7  watson@millercanfield.com
   
 8       Appearing on behalf of the City of
   
 9       Detroit.
   
10 
   
11  ARTHUR H. RUEGGER
   
12  Salans FMC SNR Denton
   
13  1221 Avenue of the Americas
   
14  New York, New York 10020
   
15  212.768.6881
   
16  arthur.ruegger@dentons.com
   
17       Appearing on behalf of the
   
18       Official Committee of Retirees
   
19       of the City of Detroit.
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  GEORGE G. KEMSLEY
   
 2  Bodman PLC
   
 3  6th Floor at Ford Field
   
 4  1901 St. Antoine Street
   
 5  Detroit, Michigan 48226
   
 6  313.259.7777
   
 7  gkemsley@bodmanlaw.com
   
 8       Appearing on behalf of the Witness.
   
 9 
   
10 
   
11 
   
12 
   
13 
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  Clinton Township, Michigan
 2  Monday, July 14, 2014
 3      8:10 a.m.
 4      (Mr. Ruegger not present at 8:10
 5      a.m.)
 6      R. CRAIG HUPP,
 7  was thereupon called as a witness herein, and
 8  after having first been duly sworn to testify to
 9  the truth, the whole truth and nothing but the
10  truth, was examined and testified as follows:
11      MR. WATSON: Let the record reflect
12  that this will be a deposition taken pursuant to
13  Notice, to be used for all purposes appropriate
14  under the applicable rules.
15      EXAMINATION
16      BY MR. WATSON: 
17  Q.   Mr. Hupp, I'm going to ask you a series of
18    questions.  If you don't understand the question,
19    you want me to rephrase it or anything of that
20    nature, please let me know and I'll try to
21    accommodate you.  Otherwise, I will assume that
22    you've heard the question and are responding to
23    it.  Okay?
24  A.   Yes.
25  Q.   Have you ever been deposed before?

Page 7

 1  A.   Yes.
 2  Q.   So you know you have to answer verbally.  The
 3    court reporter can't take down non-verbal
 4    gestures.
 5  A.   Yes.
 6  Q.   Would you tell us your educational background.
 7  A.   I have a bachelor of science in mechanical
 8    engineering from the University of Virginia.  I
 9    have a master's degree in engineering science from
10    the University of New South Wales, a law degree
11    from Wayne State, and a graduate certificate in
12    dispute resolution from Wayne State.
13  Q.   When did you first start practicing as an
14    attorney?
15  A.   I was admitted to the bar in February or March of
16    1984.
17  Q.   And who --
18  A.   It would have been a little later than that.  It
19    would have been May of '84.  Bar exam was in
20    February.
21  Q.   I understand you work at Bodman?
22  A.   I've worked at Bodman my entire career.
23  Q.   Okay.  And what area are you in?
24  A.   I practice in two practice groups,
25    environmental -- the environmental practice group

Page 8

 1    and the litigation practice group.
 2  Q.   What are your main focuses in the environmental
 3    practice group?  What do you do?
 4  A.   There's three general activities.  There's general
 5    counseling of corporate clients mostly on almost
 6    any possible question under environmental law.  I
 7    do a lot of work with banks when environmental
 8    issues arise in loan agreements or workouts or
 9    foreclosures, and do a certain amount -- not much
10    lately of environmental litigation, typically
11    over -- under the various statues and hazardous
12    waste laws, cost recovery, and the like.
13  Q.   In this matter, you know there are a couple loan
14    agreements at issue, the settlement agreement and
15    an acquisition agreement.  You have experience in
16    drafting such agreements?
17  A.   I have experience in drafting parts of such
18    agreements, but not agreements as a whole.
19  Q.   How long have you done work for Macomb County?
20  A.   My first assignment for Macomb County was probably
21    1998 or 1999.
22  Q.   And have you worked continuously for them since
23    then?
24  A.   Yes.
25  Q.   What are the types of legal work you've done for
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 1    Macomb County?
 2  A.   Our firm has represented the Office of Public
 3    Works since 1977 on matters related to DWSD rates
 4    and the county's contract for wastewater services.
 5    That continues through today.  I have handled --
 6    provided environmental advice on a bunch of
 7    environmental issues as they have arisen for the
 8    department, wetlands, soil sedimentation issues.
 9    With others I've been involved in several lawsuits
10    involving construction claims, at least one
11    lawsuit to recover environmental cleanup costs,
12    you know.  There have certainly been other matters
13    but that kind of gives you a general picture, I
14    hope.
15  Q.   Have you been involved in representing Macomb
16    County in what we've referred to in this
17    litigation as the Feikens case?
18  A.   Yes.
19  Q.   What types of things have you done in that
20    Feikens case?
21  A.   First and foremost the Feikens case was filed in
22    1977.  And that became the litigation or the place
23    or the forum -- forum, I guess, where disputes
24    over rates and charges from Detroit mostly got
25    played out.  That's something that arose as soon
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 1    as the 1977 case was filed.  And thereafter there
 2    were occasions when one or more of the wholesale
 3    customers challenged some aspect of the charges in
 4    state court.  Detroit removed it to federal court.
 5    Judge Feikens made clear he believed those
 6    disputes belonged in his court.  He made that
 7    point often enough by 1982 or 1983 that thereafter
 8    nobody tried to go to state court, because they
 9    were just going to end up in front of Judge
10    Feikens.
11        And so most -- until actually the
12    global settlement in 2008, most -- any significant
13    rate dispute wound up playing out in front of
14    Judge Feikens through contested motions or other
15    sorts of matters.  In addition, often under the
16    court's oversight or whatever, in various periods
17    of history, the court became involved in
18    overseeing and attempting to rectify DWSD
19    management with the objective of having DWSD be
20    able to comply with the Clean Water Act; and that
21    would involve wholesale customer involvement in
22    the process in terms of consent decrease intended
23    to accomplish management reforms, disputes over
24    whether certain sorts of projects need to comply
25    with the law could go ahead over various reasons.
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 1    At one point there was various ancillary disputes
 2    that would arise in the case.  It just -- and then
 3    ultimately at the time of Judge Feikens's
 4    retirement and the transfer to Judge Cox, the
 5    larger question of restructuring DWSD governance
 6    and getting DWSD separated from Detroit, which was
 7    a process that counties weren't very much involved
 8    with continued, and sort of the regional authority
 9    negotiations that have gone over the last year
10    have been a part of that continuum.  So there's
11    been this -- over the 35 plus years, there's been
12    a very broad type of activities that occurred in
13    that case.
14  Q.   Now, one thing I think I heard you say is that
15    after a point it became pretty clear that if an
16    entity like Macomb had a dispute with DWSD, that
17    would be heard in federal court before Judge
18    Feikens?
19  A.   Yeah.  That wasn't universally true.  If it
20    involved rates and charges or the management of
21    DWSD, that was certainly the case.  That was the
22    case up until Judge Feikens's retired.  There were
23    other cases -- Macomb County had a dispute with
24    Detroit over some potential damage to a Macomb
25    County facility, and that case proceeded in state
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 1    court, for example.  But if it involved rates and
 2    charges or anything like that, one way or the
 3    other, it would wind up in front of Judge Feikens.
 4  Q.   Are you familiar with a settlement agreement, I
 5    think, that was actually dated May 2009 between
 6    Macomb and Detroit and Oakland counties, perhaps
 7    other entities?
 8  A.   I am.
 9  Q.   And what was your involvement in that settlement
10    agreement, if any?
11  A.   I represented with others -- I'm sure there were
12    other lawyers at Bodman.  I was the principal
13    lawyer involved.  I represented Macomb County
14    Office of Public Works in a negotiation of that
15    settlement agreement and its documentation.
16        MR. WATSON: I'm going to get this one
17    marked.  It's been marked before, but I didn't
18    bring the exhibits from the other dep.  Maybe
19    we'll just mark that as Hupp Exhibit 1.
20        MARKED FOR IDENTIFICATION: 
21        DEPOSITION EXHIBIT 1
22        8:20 a.m.
23        BY MR. WATSON: 
24  Q.   Mr. Hupp, you've been handed what's been marked
25    as Hupp Exhibit 1.  Is that the settlement
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 1    agreement between City of Detroit, DWSD, Macomb
 2    County, Oakland County, Wayne County?
 3  A.   Yes.  I'm not sure if it has all of the exhibits
 4    attached to it, but the main body of this is
 5    the -- this is the agreement, yes.
 6  Q.   Were you involved in drafting this agreement?
 7  A.   Yes.
 8  Q.   Were you the principal drafter of the agreement,
 9    or do you know who was the principal drafter was?
10  A.   My recollection is this was very much of a joint
11    effort by all of the attorneys for the various
12    parties were very actively involved in drafting
13    this.
14  Q.   Who else was involved?  First let's say the
15    attorneys.
16  A.   For the City of Detroit, it would have been Mark
17    Jacobs, Bob Walters.  For Oakland County, it would
18    have been Joe Colaianne, C-o-l-a-i-a-n-n-e, who
19    was in-house counsel for the Office of Water
20    Resources Commissioner, Oakland County.  And
21    Jaye -- excuse me -- Jaye, J-a-y-e, Quadrozzi,
22    Q-u-a-d-r-o-z-z-i, outside counsel for Oakland
23    County.  For Wayne County, it would have been
24    Patrick McCulloch and -- who was outside counsel,
25    and Lavonda Jackson who was assistant Wayne County
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 1    corp counsel, and then on my side -- on the Macomb
 2    County side of the table were myself.  I don't
 3    recall specifically who else within Bodman would
 4    have looked at this.  And then Mr. Misterovich
 5    wearing his lawyer's hat for Macomb County.
 6  Q.   As far as the client representatives for Macomb
 7    County and DWSD, can you identify those
 8    individuals.
 9  A.   From Macomb County, ultimately I reported to
10    Commissioner Marrocco.  On a kind of a day
11    reporting basis, it was to Mr. Misterovich, his
12    chief deputy, and Mr. James Pistilli, who was the
13    -- I don't remember his title exactly, but he
14    effectively chief engineer for wastewater
15    services.  I don't think that particular title had
16    been created at that point.
17  Q.   What about for DWSD?
18  A.   It would have inside DWSD Bob Walters and
19    occasionally other representatives of DWSD
20    management, but in this time period, there was a
21    shifting through maybe three or four
22    individuals -- or in this time period, Mr. Mercado
23    had left, and Ms. Pamela Turner was interim
24    director, so as of the fall -- as of the kind of
25    spring of 2009, it would have been Pamela Turner.
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 1    Before that it was Anthony Adams, and before that
 2    it was Victor Mercado or somebody -- I mean,
 3    Mercado was gone by the time we were working on
 4    this.
 5  Q.   Do you know when Mercado left?  Was it 2008?
 6    2009?
 7  A.   He left in the June of 2008.
 8  Q.   June of 2008.  I note that this settlement
 9    agreement has a court caption on it.  Were the
10    negotiations supervised by the court and
11    encouraged by the court?  Why was the court
12    involved in this?
13  A.   Anything of this -- because it resolved disputes,
14    quite a number of them -- there's a list of them
15    in one of the attachments of all of the disputes.
16    This became known as the global settlement.  And
17    there's a list in here somewhere.  Exhibit C is a
18    list of all of the matters pending before Judge
19    Feikens that this global settlement resolved.  So
20    there are a variety of motions and orders and
21    opinions, et cetera that were resolved.  And,
22    again, as I mentioned before, his court had become
23    the forum for all disputes over rates and charges,
24    DWSD management and the like.
25        At some point -- in further answer to
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 1    your question, at some point Judge Feikens
 2    appointed Mr. Timothy O'Brien to serve as kind of
 3    a facilitator, and Mr. O'Brien orchestrated the
 4    discussions that generated a settlement in
 5    December of 2008 that did not get formally entered
 6    as a settlement agreement with the court until May
 7    of 2009, but the agreement was reached in December
 8    of 2008.
 9  Q.   I take it that this agreement was intended to
10    resolve all pending disputes between, among
11    others, DWSD and Macomb?
12  A.   No.  That's not correct.
13  Q.   Were there disputes between the two that it
14    didn't resolve that you're aware of?
15  A.   Yes.
16  Q.   What were those?
17  A.   There were a variety of rate-related disputes.  In
18    fact, that's why there is a specific
19    enumeration -- why the parties put together a
20    specific enumeration of what was getting resolved
21    was there were other things pending.  I know I'd
22    have a hard time listing them right now, but
23    Macomb County had a variety of more mundane rate
24    disputes then pending, and I'd be virtually
25    certain Oakland County had some stuff -- excuse
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 1    me, some concerns as well that were not addressed
 2    by this.
 3  Q.   Well, let's look at exhibit -- you say Exhibit C
 4    was the list of matters resolved.
 5  A.   Generally, yes.
 6  Q.   And I'm looking down Exhibit C, and I see the
 7    name Infrastructure Management Group.  Are you
 8    familiar with that entity?  What is that?
 9  A.   It is my understanding that the Infrastructure
10    Management Group was a consulting firm of some
11    sort retained by DWSD, I believe, at the urging of
12    the court to oversee the DWSD contracting process.
13  Q.   As I understand it, it oversaw contracts over
14    $500,000.  Do you recall that?
15  A.   I don't have that level of information personally
16    about what their task was.
17  Q.   Did you ever have any dealings with them?
18  A.   No.
19  Q.   I'm looking at the next page, No. 5, interceptor
20    collapse.
21  A.   Yes.
22  Q.   And it resolves apparently a motion for
23    reconsideration.  What was that about?
24  A.   In February of -- Macomb County had filed a
25    proceeding in the 1977 case challenging its
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 1    liability for the costs incurred by DWSD in
 2    repairing a sewer collapse that occurred in August
 3    of 2004.  In February of 2007, sua sponte, without
 4    notice to the parties, Judge Feikens issued an
 5    order dismissing Macomb County's claims with
 6    prejudice.  Macomb County moved for
 7    reconsideration of that order, apparently,
 8    according to this, on April 6, 2007.
 9  Q.   And so this global settlement resolved that
10    dispute in full?
11  A.   I think a fair answer was we thought so at the
12    time.  It's been clear since it didn't.
13  Q.   How so?
14  A.   Well, there's this matter that I'm being deposed
15    in today and I know Macomb County has had two
16    lawsuits pending over those costs that remain in
17    court.
18  Q.   And then it says "Interceptor interest rate."
19    What was the dispute about in regard to
20    interceptor interest rate?
21  A.   Under Detroit's rate setting procedures, as far as
22    I know, at least since mid-1970s, the cost of
23    capital projects are recovered in the rates by --
24    depending on the project, determining what
25    customer classes are served by the capital
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 1    project, and the debt service cost -- annual debt
 2    service cost to the project is then put in the
 3    rates to the class of customers served by the
 4    project.  So in the case of an interceptor or any
 5    other facility that would serve only Macomb
 6    County, if DWSD borrowed money to construct a
 7    facility, the debt service associated with that
 8    project as tracked by DWSD's accounting system
 9    would be put in DWSD -- excuse me -- would be put
10    in Macomb County's rates and nobody else's.
11        And there was one and then it turned
12    out two projects where, from Macomb County's point
13    of view, the manner in which DWSD was calculating
14    and attributing the debt service to Macomb County
15    was incorrect and inconsistent with long-standing
16    understandings and agreements as to how the
17    capital cost would be recovered.
18        Basically to make it simple, Detroit
19    borrowed the money at 5%, and then charged -- they
20    were charging Macomb County about 7 to 7-1/2%.
21  Q.   Had there been a formal agreement between Detroit
22    and Macomb County pinning down the interest rate
23    at 5% or whatever percent it was?
24  A.   I believe the answer to that is yes.  I believe it
25    was set forth in the rate setting protocols that
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 1    Detroit and its wholesale customers had developed
 2    and agreed to over the years.
 3  Q.   Let me ask this because I'm not sure my
 4    understanding is correct.  As I understood, there
 5    had been a formal agreement that had pretty much
 6    expired.  Detroit and Macomb had not reached a
 7    new agreement.  Detroit was charging the 7% or so
 8    that Macomb felt was too high.  Is that how it
 9    happened?
10  A.   No.
11  Q.   How did it happen that Detroit charged the 7% or
12    7-1/2%, whatever it was?
13  A.   I could never figure out what prompted Detroit to
14    do that.  It was clearly inconsistent with all
15    practices.
16  Q.   Nevertheless, the matter was settled?
17  A.   The matter was settled.
18  Q.   Okay.  Let's look at a few of the provisions of
19    the acquisition agreement.
20        MS. BADALAMENTI: Of Exhibit 1 or the
21    acquisition agreement?
22        MR. WATSON: I'm sorry, the settlement
23    agreement.  Thank you.
24        THE WITNESS: If we could go off the
25    record briefly.
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 1        (Off the record at 8:35 a.m.) eye
 2        (Back on the record at 8:35 a.m.)
 3        BY MR. WATSON: 
 4  Q.   Looking at -- on the second page, 1 A 4, it says?
 5  A.   I don't believe I have the document you're looking
 6    at.  Is this the settlement agreement?
 7  Q.   Yeah, the settlement agreement?
 8  A.   What page?
 9  Q.   Second page, 1-A(iv).
10  A.   Okay.
11  Q.   It reads "All disputes and claims between the
12    parties related to costs for repairs and
13    renovation of the interceptor sewers listed in
14    Exhibit 1 of Exhibit D of this agreement."  And I
15    was wondering if the interceptor -- 15 Mile Road
16    interceptor collapsed -- interceptor that
17    collapsed was one of those.
18        MS. BADALAMENTI: I'm going to object.
19    There isn't an Exhibit 1 to Exhibit D, and there
20    hasn't been a version of this document that we've
21    seen.  But you can go ahead.
22        MR. WATSON: I might not have brought
23    it.  And you don't remember offhand if -- let's
24    see here.  Let's have that marked Exhibit 2.
25        MARKED FOR IDENTIFICATION: 
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 1        DEPOSITION EXHIBIT 2
 2        8:37 a.m.
 3        BY MR. WATSON: 
 4  Q.   You've been handed, Mr. Hupp, what's been marked
 5    Exhibit 2.  And my understanding is that that's
 6    the same Letter of Intent that's attached to this
 7    settlement agreement, but that happens to have
 8    the Exhibit 1 to Exhibit D.  If you could take a
 9    look at Exhibit 1 to Exhibit D.
10        MS. BADALAMENTI: You want him to look
11    at Exhibit 1 of your marked Exhibit 2?
12        MR. WATSON: Right.
13        MS. BADALAMENTI: Because there is no
14    Exhibit 1 to Exhibit D on Exhibit 1, right?
15        MR. WATSON: Well, Exhibit D, I think,
16    is Exhibit 2 -- Deposition Exhibit 2.
17        BY MR. WATSON: 
18  Q.   If you could confirm that those two documents are
19    the same.  And then look -- as far as Exhibit 2,
20    look at Exhibit 1 to Exhibit 2, and my question
21    is whether or not the sewer that collapsed is
22    listed amongst those.
23        MS. BADALAMENTI: That was a lot of
24    questions, but --
25        BY MR. WATSON: 
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 1  Q.   Do you understand the question at all?
 2        MS. BADALAMENTI: Let me do it this
 3    way:  I'm going to place a continuing objection to
 4    any question that suggests that Exhibit 1 was
 5    attached as Exhibit D for the settlement agreement
 6    that we've marked here as Exhibit 1.  But subject
 7    to that objection, you can go ahead and answer.
 8        BY MR. WATSON: 
 9  Q.   So I guess the first task I have assigned to you
10    is if you could confirm that Exhibit D of the
11    settlement agreement is the same as the
12    Exhibit 2, Letter of Intent.
13  A.   Obviously without reviewing them word for word, I
14    can't say whether they're identical or not.  They
15    appear to be the same.  They have the same
16    document number on the first lower right corner of
17    the first page.  So, again, they appear to be the
18    same, but I have not done a literal word-for-word
19    comparison.
20  Q.   If you could look at Exhibit 2, which at the top
21    says "Letter of Intent," correct?
22  A.   Yes.
23  Q.   And if you would look at Exhibit 1 to Exhibit 2,
24    Exhibit 1 reads "Oakland-Macomb Interceptor
25    System Property to Be Transferred."  What I'm
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 1    trying to figure out is the sewer that collapsed,
 2    is that amongst the properties listed in this
 3    Exhibit 1?
 4  A.   Yes, it is.
 5  Q.   Okay.  If you would go back to the settlement
 6    agreement, Hupp Deposition Exhibit 1, I'm looking
 7    at what's marked at the bottom as 3 of the
 8    settlement agreement.  It's actually page 4 as
 9    I'm counting, but it says 3 at the bottom.
10  A.   Yes.
11  Q.   And section B reads in part "The parties, in
12    complete satisfaction of the 2004 collapse
13    claims," and then it goes on, and it talks about
14    an amount of $17,050,000.  What was the
15    $17,050,000 for?  Do you know?
16  A.   It's as stated in that sentence, Macomb had
17    asserted a challenge to the liability for the 2004
18    collapse.  I forget what the dispute over the 2006
19    repairs were.  And they had challenged the manner
20    in which Detroit was calculating interest rate on
21    the 2004 collapse cost as well as on another
22    interceptor project, so they had asserted a
23    variety of claims stating they were being either
24    overcharged or charged for things that they
25    shouldn't be liable for, and ultimately all those
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 1    claims were -- resulted in a judgment in Macomb
 2    County's favor of $17,050,000.
 3  Q.   And I guess the logical question becomes:  An
 4    adjustment to what?
 5  A.   As collectively the documents indicate, as part of
 6    settling these and other claims that Oakland and
 7    Macomb County had, with some ancillary adjustments
 8    to Wayne County as well, these claims and Oakland
 9    County's claims would get settled, and in
10    consideration for that, Oakland County and Macomb
11    County would take over the interceptor system
12    north of 8 Mile Road, and they would reimburse
13    Detroit for the outstanding debt being charged in
14    the rates for those assets being transferred to
15    the two counties or an entity to be created by
16    those counties.
17  Q.   Okay.  So as I understand, the basic agreement
18    the parties were working on, if we just focus on
19    Macomb County, is that Macomb County would
20    purchase the Macomb Interceptor system by paying
21    Detroit the amount of debt on the system?
22  A.   The transaction to begin with, as reflected in the
23    settlement agreement, was really more of a unitary
24    transaction in the sense that I don't believe
25    until December of 2008, when this agreement really
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 1    was done, that Oakland and Macomb County had
 2    decided how the assets being transferred would be
 3    owned.  I think that at that time the possibility
 4    had not been eliminated that the counties would
 5    put together just one entity to own all of the
 6    assets, which could have been done.  There were
 7    plenty of state statutes that could have been done
 8    that way.  And it was at some time after the
 9    settlement in December of 2008 that Wayne and
10    Oakland County decided they will own a joint
11    entity called the Oakland-Macomb Interceptor Drain
12    Drainage District, and these assets would be
13    transferred to a Macomb Interceptor Drain Drainage
14    District.
15  Q.   What about the time of the settlement agreement?
16    Was it still under consideration to go to this
17    one -- I think you said unitary system -- or had
18    it been decided at this time, by May 2009, that
19    there would be is sort of two systems -- I call
20    it the OMI system -- and the Macomb system?
21        MS. BADALAMENTI: I'm going to object
22    to the extent that the question calls for him to
23    divulge privileged information.  It's my
24    understanding neither county has waived their
25    privilege.  Certainly Macomb has not.  You can
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 1    answer to the extent it does not do so.
 2        THE WITNESS: Thank you.  What I think
 3    is important to recognize is that this document
 4    entered in court in May of -- May 18, 2009, these
 5    documents were done in the form you see them
 6    essentially in December of 2008.  The delay
 7    between reaching the settlement as reflected in
 8    these documents and entry with the court was
 9    because in that time period, there was a question
10    as to whether the other parties in the 1977 case
11    required notice or not, because this was a
12    settlement agreement in the 1977 case, and in the
13    1977 case, all of DWSD's wholesale customers, of
14    whom there are 17 are parties.  So between
15    December and May, there was initial conference
16    with the court about what's the procedure for
17    entering this settlement agreement, and
18    ultimately, if memory serves me, there was -- I
19    don't know whether there was a notice and show
20    cause or just a general notice of the parties that
21    they could file objections.  So even though this
22    is a May settlement agreement, these documents
23    represent the parties' thinking in December.
24        What I can tell you, by May, by the
25    time this went to court, the decision had been
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 1    made to have two entities, and steps were underway
 2    to create the OMI.
 3        BY MR. WATSON: 
 4  Q.   Okay.  Are you aware when the initial
 5    negotiations started for the purchase by Macomb
 6    or maybe a joint entity of the Macomb Interceptor
 7    system?  When did that -- when did that -- those
 8    negotiations first start?  And this sort of
 9    documents that the parties intended something
10    like that to be done.  Do you recall when those
11    negotiations first started taking place?
12  A.   There was an attempt at settlement in the
13    2006-2007 time frame to which Macomb was the only
14    customer -- wholesale customer party.
15  Q.   Was there --
16  A.   That settlement came to naught when Judge Feikens
17    dismissed Macomb County's claims; thereafter no
18    settlement was possible, because the judge had
19    said Macomb County is out of court.  It was about
20    probably sometime -- so that's the spring of 2007.
21    I think sometime in the spring of 2008 Judge
22    Feikens appoints Tim O'Brien as a facilitator to
23    attempt to get matters resolved.  Macomb County's
24    motion for rehearing was still pending a year
25    later.  And obviously Macomb still had all sorts
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 1    of rights of appeal.
 2        Shortly after Mr. O'Brien -- it's my
 3    recollection shortly after Mr. O'Brien's
 4    introduction into the discussions, he raised the
 5    possibility that settlement might go better if
 6    Macomb -- if Oakland County were involved, and
 7    there was an attempt to accomplish a global
 8    settlement of all of the things that are listed on
 9    Exhibit C to the settlement agreement.  In fact,
10    history proved that Mr. O'Brien had found a
11    correct formulation, because once the discussion
12    was broadened to cover all of these disputes, the
13    parties were able to work forward to a resolution.
14    And once Oakland County became part of the mix,
15    then the question was, well, if Macomb is going to
16    take this set of interceptors, but Oakland and
17    Macomb share these other interceptors here, why
18    don't you, the two counties, take all of them.
19    And the counties agreed to do that, and sometime
20    later figured out who would -- you know, what
21    entities would then manage them.
22        But that's basically the genesis of the
23    settlement that came to be.  We started with
24    Mr. O'Brien, and -- sometime in the spring of
25    2008, and by December had gotten to what the
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 1    settlement agreement says.
 2  Q.   Now, I was told by someone that early on there
 3    had been, like in 2006 or 2007, some type of
 4    handshake agreement between Mr. Marrocco and
 5    Mr. Mercado that Macomb would purchase the system
 6    by assuming the debt on the system.  Were you
 7    aware of anything like that?
 8  A.   Yes.
 9        MS. BADALAMENTI: I'm going to object
10    to that question to the extent that it calls for
11    him to divulge privileged information of the
12    county.
13        BY MR. WATSON: 
14  Q.   Were you around for any type handshake agreement
15    like that?  Did you witness that?
16  A.   I was aware of it.  I didn't witness it.
17  Q.   Any idea of when that might have occurred?
18  A.   Late summer/early fall of 2006.
19  Q.   But apparently that was pretty much scuttled by
20    the Feikens decision.  And then things got
21    resurrected, you were saying, spring 2008 or so,
22    and then that led to what eventually became the
23    deal?
24  A.   Yes.  Well, whatever had been understood to exist,
25    you know, went out the window with Judge Feikens'
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 1    decision.  Furthermore, by that time there were
 2    other disputes going hot and heavy like the
 3    interest rate dispute, which any prior
 4    understanding of the -- what to do about the 2004
 5    collapse didn't include.  So when things get
 6    restarted, the effort was let's get everything
 7    settled.  And meanwhile, something we haven't
 8    touched on, the 800 megahertz radio dispute that's
 9    mentioned on Exhibit 2 to the settlement
10    agreement, that, again, was a dispute by the
11    wholesale customers that involved 30 to
12    $50 million, and was obviously a huge issue as
13    well.
14        So there was essentially a fresh start
15    after February of 2007.
16  Q.   Okay.  O'Brien gets in, there are new
17    negotiations, and eventually resulted in this
18    settlement agreement which you say was reached
19    primarily by December of '08, but documented or
20    signed here in May of 2009?
21  A.   It was entered with the court in May of 2009.
22  Q.   Okay.
23  A.   But the court was informed in December of 2008
24    that a settlement had been reached, and I believe
25    the drafts of all of these documents which are --
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 1    were essentially identical to these documents were
 2    provided -- were certainly done by the parties,
 3    and I think they were provided to the court as a
 4    matter of information in December of 2008.
 5  Q.   And turn to page 6 of the agreement.  6-B
 6    contains an integration clause.  Were you
 7    involved in drafting that clause and assisting it
 8    be placed in this agreement?
 9  A.   I have no recollection who specifically wrote this
10    clause or where it came from.  It was certainly
11    reviewed by all of the attorneys that looked at
12    this, and --
13  Q.   Okay.  And going to the next page, I see it's --
14    there is a signature of Pam Turner.  Do you see
15    that?
16  A.   Yes.
17  Q.   Was she involved in the negotiations at all?
18  A.   I don't recall.  It would have been -- I'm just
19    trying to remember dates.  Victor Mercado left in
20    June.  Anthony Adams was appointed as either
21    director or interim director.  He served until
22    sometime in the fall.  And then between that point
23    and December, I think -- I think by December --
24    I'm not sure.  Ms. Turner might have been interim
25    director by December.  I think she probably was.
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 1    I don't remember meetings with her where
 2    substantive matters were negotiated or discussed.
 3  Q.   In negotiating the agreement, is it accurate to
 4    say that the primary negotiators were the
 5    attorneys for the parties?
 6  A.   That was my impression of -- only partially
 7    correct.  I would say on the DWSD side Mark Jacobs
 8    and Bob Walters were very active.  For this
 9    agreement, Bart Foster was not -- was involved
10    when it came to negotiating dollars.  On the
11    county side there was really kind of -- my
12    impression, was a team of people where the lawyers
13    were working very closely with either their
14    principal client, the commissioner, or their
15    senior engineering people.  Certainly the
16    legalese, you know, ultimately was a matter for
17    the lawyers involved, but the overall agreements
18    were the product of very active involvement by, on
19    the county side, all of the counties.
20  Q.   So Misterovich and Marrocco were actively
21    involved for Macomb County?
22  A.   My regular contact was Mr. Misterovich.  I
23    certainly met with Commissioner Marrocco when
24    there were big decisions to be made.  And then
25    there were, I'd say, their engineering staff at
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 1    Macomb and the other counties that had detailed
 2    knowledge of the systems themselves that was
 3    important in this whole process.
 4  Q.   Was there any discussion during the negotiations
 5    that you can recall in regard to the
 6    reasonableness of the cost of the repairs paid by
 7    DWSD to cover the sewer collapse?  Was that part
 8    of any negotiations you were in?
 9  A.   I believe that -- I'm not sure -- that the
10    Complaint we filed with Feikens certainly
11    challenged Macomb's liability for the costs of the
12    collapse.  I don't recall whether there were
13    specific allegations that, even if they were
14    liable, the project cost too much.  That certainly
15    was a concern that at various times was expressed
16    to DWSD as the discussions proceed.
17  Q.   Who expressed that?
18  A.   I couldn't tell you today.
19  Q.   Why was the Letter of Intent attached?
20        Let me strike that and ask you:  What
21    was the purpose of this Letter of Intent, if you
22    know?
23  A.   It was to -- I believe it was not prepared at
24    Macomb's request, to my recollection.  Someone
25    thought there should be one.  And I think its
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 1    purpose is plain from reading it.  It was an
 2    attempt to state the terms of the deal in more
 3    detail than what the consent judgment --
 4    settlement agreement itself said.  So I think the
 5    idea was the settlement agreement will cover all
 6    of the matters that are being settled, and it will
 7    have attachments to it to lay out some of the
 8    details, like what are the facilities and so on.
 9  Q.   In this case we filed -- both sides filed witness
10    lists, and both sides listed on their witness
11    list, I believe, 30(b)(6) witnesses, and we
12    listed two for 30(b)(6), the Macomb County
13    witness or attorney most knowledgeable about the
14    allegations of the Complaint filed by Macomb in
15    Macomb Circuit Court, but what might be
16    applicable here, the Macomb County corporate
17    representative who could talk about the
18    acquisition agreement.  Do you know -- have you
19    been designated as Macomb's 30(b)(6) witness who
20    can talk about the acquisition agreement?
21  A.   I don't know.
22        MR. WATSON: Raechel, is Craig the guy
23    for that?
24        MS. BADALAMENTI: I think the response
25    to those 30(b)(6) notices were objections by
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 1    myself and Mr. Brilliant.  They're overbroad and
 2    outside and exceed the scope of what the court has
 3    permitted as limited discovery for purposes of
 4    this proceeding and evaluation of Macomb's claim
 5    at this time.  Subject to those objections, our
 6    indication was that Mr. Misterovich and Mr. Hupp
 7    would be able to answer the questions that you
 8    might have, but you will recall that they were
 9    offered as witnesses prior to that 30(b)(6)
10    notice.
11        BY MR. WATSON: 
12  Q.   Regardless of that, I'm going to ask you a few
13    questions about the acquisition agreement.
14  A.   Sure.
15        MARKED FOR IDENTIFICATION: 
16        DEPOSITION EXHIBIT 3
17        9:04 a.m.
18        BY MR. WATSON: 
19  Q.   All right.  I have it in front of me --
20        MS. BADALAMENTI: Can I ask, because
21    are you suggesting -- a lot of these documents
22    have gone back and forth in the course of
23    questioning.  Are you going to ask him if this is
24    the entire document including all the schedules or
25    are you suggesting it is?
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 1        MR. WATSON: No, I'm not suggesting it
 2    is.  My understanding is when that document was
 3    executed, there were -- I don't know -- hundreds
 4    of pages of documents that accompanied it.  I
 5    think that copy he's got might have a few of the
 6    exhibits attached to it, but certainly not all the
 7    documents that were reviewed on the same date it
 8    was signed or at the closing when it was signed.
 9        MS. BADALAMENTI: Okay.
10        BY MR. WATSON: 
11  Q.   Are you familiar with the document, Mr. Hupp?
12  A.   Yes.
13  Q.   And it says "Macomb Acquisition Agreement" near
14    the top, does it not?
15  A.   Yes.
16  Q.   Did you play any role in drafting that document?
17  A.   I assisted in drafting this document.
18  Q.   Who else drafted it?
19  A.   This was a combined effort of a number of
20    attorneys, Mark Jacobs -- Bob Walters actually did
21    the first draft, I think.  Mark Jacobs and I wound
22    up being the -- this document went from the Dykema
23    word-processing system to the Bodman
24    word-processing system, back to Bodman.  But in
25    addition, certainly lawyer representatives of the

Page 38

 1    clients were involved and commented, added and
 2    subtracted to it as the document went along.
 3        (Mr. Ruegger present at 9:07
 4        a.m.)
 5        BY MR. WATSON: 
 6  Q.   I'm looking at 25 of 25.
 7  A.   Yes.
 8  Q.   And I see the signatures on the document appear
 9    to be William Misterovich and Darryl Latimer.
10    Are you familiar with those two gentlemen?
11  A.   I know Mr. Misterovich.
12  Q.   What about Latimer?
13  A.   I now Mr. Misterovich.  I know Mr. Latimer.
14  Q.   How involved was Mr. Latimer in negotiating this?
15  A.   I have no recollection of Mr. Latimer's
16    involvement, keeping in mind that this document --
17    97 percent of this document was negotiated as part
18    of the first OMI transaction, and it was the
19    understanding of the parties at the time that was
20    done that the document would then be the basic
21    model for the Macomb transaction as well, but
22    mostly a change of name and change of list of
23    assets.  So in the time period that the work --
24    most of the work was done on this document, I
25    don't think Mr. Latimer was -- he might have been
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 1    deputy director at this time period, but certainly
 2    in the first go around on this document for the
 3    OMI transaction, I have no recollection of
 4    Mr. Latimer being involved.
 5  Q.   Did you recommend that Misterovich go ahead or
 6    Macomb County enter into this agreement?
 7  A.   I recommended that this agreement appeared to
 8    comport with what Macomb County was seeking to
 9    accomplish in the deal, and that it reflected the
10    terms and concerns of the client, so I recommended
11    the document.  The client itself obviously had
12    made the decision about whether to do the deal or
13    not.
14  Q.   As I understand, the broad parameters of the
15    agreement was that basically Macomb would assume
16    the debt on the system as a purchase price and
17    there would be certain amounts deducted from that
18    system debt.
19  A.   The correct characterization is that Macomb County
20    would pay to DWSD the amount of outstanding debt
21    on the capital projects that were being
22    transferred.  It was not assuming any debt.
23  Q.   Okay.  Thank you.  And as I understand the debt
24    on the system, at one time it was something like
25    $116 million?  Do you recall what the debt was on
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 1    that system?
 2  A.   That's obviously a question of at what point in
 3    time.
 4  Q.   Okay.
 5  A.   At what point in time are you asking about the 116
 6    million?
 7  Q.   Do you recall when it was 116 million, the point
 8    of time it was at that amount?
 9  A.   I don't remember 116 million one way or the other,
10    but keep in mind, capital projects got done and
11    debt went up.  Capital projects got paid off and
12    the debt went down.  So that number moved all over
13    the place.
14  Q.   Okay.
15        MARKED FOR IDENTIFICATION: 
16        DEPOSITION EXHIBIT 4
17        9:11 a.m.
18        THE WITNESS: All right.  I have the
19    exhibit in front of me.
20        BY MR. WATSON: 
21  Q.   You've been handed what's marked Exhibit 4,
22    Mr. Hupp.  Can you tell us what that is.
23  A.   That's Schedule 3.8 to the Macomb Acquisition
24    Agreement.  It's titled Computation of Purchase
25    Price as of June 30, 2010, and sets out the agreed
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 1    upon debt for the assets being transferred that
 2    had debt associated with them, plus a summary of a
 3    variety of adjustments to that debt to reach an
 4    adjusted final price as of June 30, 2010.
 5  Q.   Okay.  In regard to adjustments, I see about
 6    three-fourths of the way down, maybe a little
 7    more, the global settlement says $17,050,000.
 8    That was the biggest adjustment, was it not?
 9  A.   The reason I can't answer that question the way
10    you ask it is there were a variety of adjustments
11    of these various projects in order to get to this
12    table.  I'll make up a number.  DWSD might have
13    said we think the debt on PCI 45 is $30 million,
14    and after they were pressed for better records or
15    whatever, they might have said it turns out the
16    number is really $20 million.  So there's a bunch
17    of adjustments in the debt that don't appear here.
18    As reflected in adjustments specifically showing
19    on this page, the global settlement is the
20    largest -- is probably the largest adjustment.
21  Q.   I'm looking at two lines under that $17,050,000,
22    the $870,252.
23  A.   Yes.
24  Q.   And it says "Balance of OMI/Macomb Miscellaneous
25    Rate Settlement."  Do you see that?
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 1  A.   I do.
 2  Q.   Do you recall what that was about?
 3  A.   Yes.
 4  Q.   What was it?
 5  A.   That is a catchall.  There were -- again, moving
 6    back to recognizing that the OMI deal and the
 7    Macomb deal were part and parcel of what started
 8    out as a global joint settlement, and in working
 9    through an equivalent schedule in the OMI deal,
10    which closed roughly 10 months before this, there
11    were a variety of rate disputes, and there was a
12    dispute over some meter charges that Detroit said
13    should be part of the rates, and -- part of the
14    price, and Oakland-Macomb said no, they shouldn't.
15    And at the end of the day, that dispute went up to
16    the week of the closing, if not the day before the
17    closing on the OMI deal.  It was under a very
18    tight time schedule.  And at the end, to resolve
19    all of those things, DWSD made a proposal that
20    here's all of these objections, they pertain to a
21    block of meters, some of which are going to
22    Macomb, some of which are going to go to OMI.
23    There's a number of these other rate disputes, so
24    I'll tell you what, why don't we just give you
25    another $3 million credit on the price.  That was
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 1    accepted, and then that -- at that point in time
 2    the outstanding debt on the OMI assets was roughly
 3    $2.2 million.  The OMI system didn't have any
 4    cash.  So if we took 2.2 of the 3 million and
 5    applied it to the OMI deal, the OMI deal could
 6    close without paying any cash.  So 2.2 of 3.0 was
 7    attributed to the OMI deal, and the balance was
 8    set aside and it was applied here.
 9  Q.   The 870,252?
10  A.   Right.  That's what's left of a $3 million
11    settlement.  The other thing I will note, so it's
12    clear -- and I don't know whether it applies to
13    this Schedule 3.8 or the 3.8 on the OMI deal, but
14    there was a revised schedule issued six months
15    after one of the two closings that had a
16    subsequent adjustment that affected this credit,
17    and I don't -- and so for that reason I can't
18    testify today that this Schedule 3.8 is the actual
19    "final" final schedule or not.  The final
20    adjustment moved about -- I don't know -- 100, 200
21    grand, so it wasn't a material amount.  So for the
22    record I want that clear.
23  Q.   Is it fair to say that the parties did extensive
24    negotiation back and forth before arriving at the
25    adjusted final price of 89,996,704?
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 1  A.   Partly negotiation, partly just verification of
 2    Detroit's debt figures.
 3  Q.   As I understand, prior to signing the acquisition
 4    agreement, Macomb was entitled to secure
 5    documents, whatever documents it wanted from
 6    Detroit in regard to the system, ask whatever
 7    questions it wanted, inspect portions of the
 8    system if it desired to do so.  Is that accurate?
 9    Could Macomb have done all those things if it
10    wanted to?
11  A.   Only partially.
12  Q.   What part's not accurate?
13  A.   The part is that Detroit -- DWSD's financial
14    system for much of this stuff was and to a certain
15    extent even today is in significant disorder.
16    From what I know about DWSD's financial system
17    from dealing with it as Macomb's attorney for a
18    long time, I don't think Macomb County would have
19    been able to independently audit at least these
20    debt prices.  Bart Foster, their expert who's done
21    their rate work for 30 years -- Bart couldn't do
22    it.  It took a year to just get these numbers on
23    3.  It took more than a year.  I doubt Macomb
24    County would ever have been able to get into those
25    numbers and figure them out.
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 1  Q.   Did Macomb ask to look at any DWSD documents?  Do
 2    you know?
 3  A.   We did not.  Well, I mean, in what context?
 4  Q.   Well, in --
 5  A.   There had been discovery in the lawsuits obviously
 6    seeking cost documents focused on -- focused on
 7    the collapse.  We had certainly acquired documents
 8    over time related to the interceptor collapse.  As
 9    part of verifying the debt numbers, we certainly
10    had asked for a certain amount of backup
11    documentation.  So we certainly had asked for
12    some.  In some cases we got what we asked for and
13    some cases the answer was we haven't got it or we
14    can't give it to you or whatever; we never got a
15    response.
16  Q.   Did you ever ask for anything that DWSD had that
17    they didn't turn over to you or give you a copy
18    of?
19  A.   I couldn't answer that question today given the
20    long tortured history of these negotiations and so
21    on and so forth.  I have a suspicion if I went
22    back and looked at discovery requests, I'd say,
23    you know, I don't think they really gave us
24    everything we asked for, which is typical of
25    everybody when they look at discovery requests.
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 1  Q.   Did Macomb inspect the system at all before it
 2    purchased it?
 3  A.   I don't know.
 4  Q.   Was it entitled to if it wanted to?
 5  A.   Yes.
 6  Q.   Did you have any questions of DWSD or anyone at
 7    Macomb have questions of DWSD that were asked but
 8    were not answered before the purchase?
 9  A.   I would say in trying to get to the bottom of the
10    debt, which was the piece that I mostly dealt
11    with, the answer is I did not get satisfactory
12    answers to many things, and ultimately had to
13    reach the conclusion that DWSD did not have the
14    kind of records that would permit conclusive
15    determination of debt for various projects, and,
16    in fact, that's represented -- you can see it, for
17    example, on Schedule 3.8, halfway down the page
18    under section C, there's a line that says "Meter
19    Credit" --  "Meter Credit MC-S-1 (estimated)
20    400,000" bucks.  That's the case where we knew
21    there was work done on meter MC-S-1.  Under the
22    rate agreement, Macomb County, and under our
23    contract, Macomb County was not liable for the
24    cost of that work.  DWSD had contracted for that
25    work as part of a much larger contract for which
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 1    customers were liable.  The conclusion was that
 2    there was no way to figure out exactly how much of
 3    that contract was spent on MC-S-1 as opposed to
 4    other work that could be charged.  Ultimately
 5    after discussion with people on both sides, a
 6    guesstimate was prepared that, well, I don't know,
 7    that repair probably cost something in the order
 8    of $400,000, but -- and I only offer that to you
 9    as a very specific example shown on this schedule.
10    We had that kind of discussion with a variety of
11    these projects.  This table represents -- I don't
12    know -- a hundred hours -- couple hundred hours of
13    trying to get to the bottom of -- even if DWSD
14    could figure out whether they built certain
15    projects or not, because they call projects by
16    different names.  So, no, I never was -- nobody at
17    Oakland and Macomb were ever fully satisfied that
18    these numbers were exactly right in their complete
19    totality.  It was very frustrating.
20  Q.   There were a lot of compromise on a lot of
21    different issues, it sounds like.
22  A.   There certainly was to get to a number.
23  Q.   Did you get the feeling that DWSD, the folks you
24    were dealing with there, were trying to take
25    unfair advantage or cheat Oakland or Macomb
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 1    County, or was it the situation where their
 2    records were just not really very good and a
 3    precise answer could not be secured, or do you
 4    know?
 5        MS. BADALAMENTI: I'm just going to
 6    object to foundation.  Calls for him to speculate
 7    on the motives of Detroit.
 8        BY MR. WATSON: 
 9  Q.   Do you have any impression one way or the other
10    on that?
11  A.   The longer I dealt with DWSD, the more I became
12    concerned that they could not -- they were not
13    organized internally to accurately keep track of
14    costs, I guess would be my answer, regardless of
15    whatever the motives were on the other side of the
16    table.  There were problems back in the DWSD
17    accounting area.
18  Q.   I'm looking at page 6 of 25.  The system was sold
19    as is?
20  A.   6 of 25?
21  Q.   Yeah.
22  A.   Which line?
23  Q.   Under 2.5 Macomb System.  The first sentence
24    reads "The Macomb System shall be conveyed by
25    seller to purchaser in 'as is' physical
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 1    condition, with no additional warranties, express
 2    or implied, with respect to the physical
 3    condition of the Macomb system."  Then it goes
 4    on.  Do you see that language?
 5  A.   Yes.
 6  Q.   Was it your understanding that the system was
 7    being sold as is?
 8  A.   Yes.
 9  Q.   Do you recall any discussion during these
10    acquisition agreement negotiations about the
11    reasonableness of the cost of repairs?  Was that
12    a matter --
13  A.   This is a discussion with Detroit?
14  Q.   With Detroit.  First I'll ask, did you have any
15    such discussion with Detroit?
16  A.   I don't have a recollection one way or the other.
17  Q.   Do you recall anyone else having a discussion
18    with Detroit?
19        MS. BADALAMENTI: I'm going to object
20    to the extent it calls for you to divulge
21    privileged information.  Other than that, you can
22    answer.
23        THE WITNESS: I recall a meeting -- I
24    forget whether it was before or after we filed --
25    Macomb County filed their challenge between -- at
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 1    the Macomb County Office of Public Works offices,
 2    so 2005, I'm guessing is the year.  And I don't
 3    know whether it was a meeting after we filed a
 4    motion or a motion intending to head off the
 5    motion challenging the cost, at which Commissioner
 6    Marrocco and various staff were present, and at
 7    which Mercado and staff and probably lawyers were
 8    present, of which Macomb County aired its concern
 9    about the project and its cost and reasonableness
10    or unreasonableness of asking Macomb County to pay
11    for the system.
12        BY MR. WATSON: 
13  Q.   Was that before or after Macomb sued about that?
14  A.   I don't remember now.  That's the thing.  I can't
15    put those -- I don't remember before or after.
16  Q.   But that suit was resolved by the 2009 settlement
17    agreement?
18  A.   Yeah, that got resolved.  You know, we had a
19    number of settlement conferences with Judge
20    Feikens.  I don't have a specific recollection,
21    but it would not surprise me if Macomb County's
22    concerns were not aired vigorously by Commissioner
23    Marrocco.
24  Q.   Was Macomb County entitled to back out or not
25    sign this agreement if it couldn't secure the
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 1    information it felt was necessary for it to
 2    assure itself that the deal it was entering into
 3    was a good one for Macomb?
 4        MS. BADALAMENTI: I'm going to object.
 5    I think that's a mischaracterization in terms of
 6    the document, but you can go ahead.
 7        BY MR. WATSON: 
 8  Q.   Well, you don't even have to answer.  Let's go to
 9    page 12 of 25.  I'll withdraw that question.
10  A.   I'm looking at 12 of 25.
11  Q.   4.5 Due Diligence.  First sentence talks about
12    Macomb acknowledging that it's being afforded the
13    opportunity to conduct due diligence.  Did Macomb
14    have that opportunity?
15  A.   Within a variety of the limitations I've already
16    described to you, and certainly on the financial
17    front, that was, as a practical matter a limited
18    ability.  I would note for the record in this time
19    period DWSD didn't even have a complete audit, so
20    auditors couldn't complete their due diligence and
21    do the audit for DWSD in this time period.
22  Q.   Then I'm going to page 18 of 25, section (b),
23    which is a little puzzling.  It starts off "This
24    agreement may be terminated by Macomb County in
25    writing on or before January 1, 2010 if it shall
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 1    not have been satisfied in its sole discretion
 2    with the results of Macomb County's continuing
 3    due diligence investigations of the Macomb
 4    system."  Do you see that language?
 5  A.   I do.
 6  Q.   And did Macomb have the opportunity to back out
 7    if it was not satisfied?
 8  A.   That's what the language appears to say.
 9  Q.   Were you ever called to testify before the grand
10    jury?
11  A.   What grand jury?
12  Q.   The grand jury investigating the Ferguson,
13    Kilpatrick, Miller, Mercado potential wrongdoing
14    at the City of Detroit?
15  A.   I was not.
16  Q.   Do you know whether any Macomb employees were
17    interviewed by the FBI or U.S. Attorney's Office
18    or testified before the grand jury?
19  A.   I have no knowledge.
20  Q.   At some point did you become aware of the grand
21    jury investigation?
22  A.   Yes.
23  Q.   And do you know when that was?
24  A.   No.
25  Q.   Was it before the indictment that hit the papers
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 1    in December 2010?
 2  A.   Yes.
 3  Q.   And do you know what was the -- your awareness --
 4    what do you know about that?
 5        MS. BADALAMENTI: About what?
 6        BY MR. WATSON: 
 7  Q.   The grand jury investigation.  What's your
 8    understanding of the subject matter of the
 9    investigation?
10  A.   My understanding was, I guess, whatever I might
11    have gotten from the Free Press, that there was a
12    corruption probe.
13  Q.   Were you aware Ferguson and Kilpatrick were
14    friends?
15  A.   I have no idea.  At some point that was part of
16    the newspaper coverage.
17  Q.   So your information is just the newspaper?
18  A.   Whatever I read in the Free Press.
19  Q.   Was there ever any discussion about that
20    corruption and potential corruption in Detroit
21    during the negotiations?
22  A.   I don't recall one way or the other.
23  Q.   Do you recall that there was a settlement
24    agreement -- settlement and release of certain
25    rate disputes executed at the time of the
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 1    acquisition agreement?
 2  A.   For MID?  For Macomb?  Yes.
 3  Q.   What was the purpose of that?
 4  A.   I think the purpose was two-fold.  One, it was --
 5    biggest thing was to memorialize as best possible
 6    all of the things that were getting settled,
 7    because as the settlement agreement, I believe, or
 8    Letter of Intent reflects, there were a variety --
 9    and actually the acquisition agreement reflects
10    there were a number of pending rate disputes, and
11    the transaction was going to affect rates going
12    forward.  And so the purpose of the agreement was
13    to document both what -- to try to concisely state
14    what was being settled as well as to try to
15    explain how the settlements would affect the rates
16    that Detroit was going to set thereafter for
17    Macomb County, how they were going to calculate
18    the rates now that these assets weren't in the
19    rates anymore.
20  Q.   As far as you know, did that settlement and
21    release agreement resolve all of the disputes you
22    knew about between Detroit and Macomb?  Was there
23    any disputes outstanding that you were aware of?
24  A.   Based on the facts as we knew them then, I don't
25    think so.
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 1        MR. WATSON: Because we mentioned it, I
 2    should mark that and have him identify it.  I
 3    don't plan to question him about it.
 4        MARKED FOR IDENTIFICATION: 
 5        DEPOSITION EXHIBIT 5
 6        9:34 a.m.
 7        BY MR. WATSON: 
 8  Q.   Let me hand you what's been marked Hupp
 9    Exhibit 5.  Is that the Macomb Interceptor
10    Acquisition Settlement and Release of Certain
11    Rate Disputes agreement?
12  A.   Yes, it is.
13  Q.   I'm looking at the last page.  It appears to be
14    signed by Misterovich and Latimer.  Are those the
15    two individuals who signed the acquisition
16    agreement?
17  A.   Yes.
18  Q.   And as far as you recall, was this settlement
19    agreement signed at the same time as the
20    acquisition agreement?
21  A.   Yes, it was.
22  Q.   Did you read the Complaint filed by Macomb County
23    in Macomb Circuit Court against the City of
24    Detroit?
25  A.   I don't believe I have read it.
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 1  Q.   Okay.  Were you consulted prior to the filing of
 2    this Complaint?
 3  A.   I was not.
 4        MARKED FOR IDENTIFICATION: 
 5        DEPOSITION EXHIBIT 6
 6        9:36 a.m.
 7        BY MR. WATSON: 
 8  Q.   Let me hand you, Mr. Hupp, what's been marked
 9    Exhibit 6.  That appears to be an affidavit
10    signed by you filed in United States federal
11    district court.
12  A.   Yes.
13  Q.   Do you recall this affidavit?
14  A.   Yes.
15  Q.   Were you asked to prepare it?
16  A.   Yes.
17  Q.   Did you actually draft this or was it drafted for
18    you?
19  A.   I don't -- I think -- my memory is a little hazy
20    on that.  I think a draft came to me and I edited
21    it, but I'm really not sure enough to really
22    answer that conclusively, but I'm pretty sure
23    that's what the sequence was.
24  Q.   Do you recall that in the federal district court
25    case Judge Cleland decided that the tort claims
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 1    arising out of the potential fraudulent
 2    activities pertaining to the sewer collapse
 3    repair belonged to Detroit rather than Detroit?
 4  A.   I'm aware of that.
 5  Q.   And in your affidavit, I believe you state that
 6    had the tort claims -- the gist of it, as I
 7    recall, had these tort claims been considered,
 8    the parties would have decided through the
 9    acquisition agreement to -- that they would
10    belong to Macomb?
11        MS. BADALAMENTI: I'm not sure I
12    understand the question.  Are you asking him what
13    he discussed with his client or are you asking him
14    to read from the affidavit?
15        MR. WATSON: No.  Let me rephrase the
16    question.
17        BY MR. WATSON: 
18  Q.   Number one, the tort claims such as the claims
19    asserted in federal district court, as I
20    understand, were never brought up or considered
21    during the negotiation of the settlement
22    agreement.
23  A.   I have no recollection of them coming up.
24  Q.   And in your affidavit you basically state, had
25    they come up, you have little doubt that the
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 1    parties would have agreed that they should go to
 2    Macomb as opposed to Detroit?
 3  A.   That was my opinion of that hypothetical in -- two
 4    years ago.
 5  Q.   Now, as an experienced attorney, doesn't Judge
 6    Cleland's decision resolve the issue in regard to
 7    the tort claims?
 8        MS. BADALAMENTI: I'm going to object.
 9    It calls for a legal conclusion.  He's not here in
10    his capacity to evaluate the decisions in that
11    case.
12        THE WITNESS: I don't have an opinion.
13    I know that case is still going and the right of
14    appeal is going.  I can give you a quote from a
15    former partner and jurist, if that would help.
16        BY MR. WATSON: 
17  Q.   No.  I'll ask you after the deposition.  Let me
18    talk to counsel here.
19        (Off the record at 9:39 a.m.)
20        (Back on the record at 9:56 a.m.)
21        MR. WATSON: I have no further
22    questions.
23        MS. BADALAMENTI: I just have a couple
24    questions.
25        MARKED FOR IDENTIFICATION: 
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 1        DEPOSITION EXHIBIT 7
 2        9:56 a.m.
 3        EXAMINATION
 4        BY MS. BADALAMENTI: 
 5  Q.   I've marked as Exhibit 7, Mr. Hub, a document
 6    titled Minutes of the Due Diligence Coordination
 7    Meetings.  This is a revision, and looks like it
 8    is dated 3/19/09, and has written "Draft" in the
 9    background of the document.  Do you recognize
10    this document?
11  A.   I do.
12  Q.   Did you prepare or play a role in preparing this
13    document?
14  A.   I did.  I probably prepared it.
15  Q.   What was it prepared for?
16  A.   Basically this was to serve the function -- it
17    states it's minutes.  The county had a team of
18    people looking at the transaction and asking
19    various questions and the like.  It fell to me
20    probably because I was the one with the secretary
21    as part of the collective group, to do the
22    minutes.  And so this reflects, it looks like --
23    for the top meetings, this would have been with
24    what I'll call it at this point in time -- you
25    know, we're all together.  We're working through
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 1    the global settlement that was reached in December
 2    of 2008, and now we're in January through March of
 3    2009.  We're working through the details.  And
 4    this reflects meetings between representatives of
 5    the counties on one side, Oakland and Macomb, and
 6    DWSD on the other that would have occurred on
 7    these dates, January 29th, March 12th and
 8    March 18th.
 9  Q.   So this document refers to due diligence items.
10    There was due diligence being undertaken by
11    Macomb and Oakland County?
12  A.   Yes.
13  Q.   Taking you to page 8 of this document, the
14    paragraph 29 indicates that as part of the due
15    diligence, Macomb and Oakland are looking for the
16    city to "Describe any regulatory complaints or
17    notices of violations issued on Detroit or DWSD
18    in the past 5 years arising out of or related to
19    the operation of the facilities."  Do you see
20    that?
21  A.   I do.
22  Q.   And then italics --
23        MR. WATSON: Can you tell me where are
24    you with that?
25        MS. BADALAMENTI: 29.
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 1        MR. WATSON: 29?
 2        BY MS. BADALAMENTI: 
 3  Q.   In italics are the names Jacobs and Walter.  Why
 4    are those names italicized there?
 5  A.   The intent was to try to indicate in some cases
 6    the answer we got, the other cases who would
 7    follow up to get the information.  The front of
 8    this says "Notes from January 29 are in italics."
 9    I have -- my recollection is the county team put
10    together a list of questions numbering through 34,
11    35 or whatever, and at the meeting with DWSD, we'd
12    go through the questions, and italics reflected
13    what occurred on January 29th, and then other
14    typeface to indicate subsequent.
15        So I believe the reference to Jacobs
16    and Walter after No. 29 was at that first meeting
17    in January, Jacobs and Walter, one or the other of
18    them, two lawyers from Detroit, would get back
19    with the answer to that question.
20  Q.   And underneath those two names not italicized is
21    the word "none."  What would that be there for?
22  A.   That would be their answer that, in fact, there
23    were no regulatory complaints or notices.
24  Q.   The next paragraph 30 asks the city to "Describe
25    any civil claims asserted or threatened in the

Page 62

 1    past 5 years arising out of the operation of the
 2    facilities which have been asserted against
 3    Detroit/DWSD or of which Detroit has knowledge."
 4    Do you see that?
 5  A.   Yes.
 6  Q.   And the italicized names there are "Jacobs &
 7    Walter will address."  Would that have come,
 8    again, from the January meeting?
 9  A.   Yes, that would reflect their commitment to come
10    back and answer that question.
11  Q.   And there are three claims that are identified
12    here in response to paragraph 30 in
13    non-italicized font.  That would be information
14    that was provided then from Jacobs and Walters
15    during the March meetings; is that correct?
16  A.   Yes, it certainly came from them, and that matches
17    the meetings on March 12th and 18, yes.  That's
18    when they would have gotten back.  And then this
19    was kind of -- I think it's apparent this was a
20    document that just kind of grew with -- just got
21    edited.  Every time we got more information or had
22    a meeting, the document would get amended to
23    reflect subsequent information.  So that's
24    information they would have responded to in March.
25  Q.   So then taking you to paragraph 32, 32 asks the
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 1    city to "Describe any facts of which DWSD or
 2    Detroit is aware which would give rise to or
 3    support a claim against any contractor or other
 4    person arising out of or related to the
 5    facilities and state whether such claim [has]
 6    been asserted."  Do you see that?
 7  A.   I do.
 8  Q.   And, again, italicized "Jacobs & Walter will
 9    address."  That would have, again, been
10    information provided during the January meetings?
11  A.   Yes.  That would reflect the fact they said we'll
12    follow up and get you an answer to this.
13  Q.   The non-italicized language underneath there, it
14    indicates "DWSD is not aware of any known,
15    threatened or pending claims other than those
16    identified in ITEM 30."  Do you see that?
17  A.   I do.
18  Q.   That would come from Jacobs and Walters, then,
19    from the March meetings; is that correct?
20  A.   That's correct.  My guess with that wording,
21    that's -- actually that looks like that would have
22    been their wording, but maybe not.  So, yes.  And
23    I would just -- in further answer to your
24    question, sometimes the answer to this information
25    might have come back by way of e-mail, so I
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 1    couldn't testify here today that that was provided
 2    at a meeting as opposed to at a subsequent
 3    communication, but there would have been a
 4    subsequent communication where they got back to me
 5    and said we're not aware of any known threat or
 6    pending claims.
 7  Q.   And they would be Jacobs and Walters on behalf of
 8    DWSD?
 9  A.   That is correct.
10  Q.   At any point prior to execution of the
11    acquisition agreement did anybody from Detroit
12    inform you that there was an ongoing criminal
13    investigation into the irregularities in DWSD
14    construction contracts?
15        MR. RUEGGER: Objection to form.
16        THE WITNESS: I have no recollection of
17    anybody from DWSD saying that.
18        BY MS. BADALAMENTI: 
19  Q.   If such an investigation had been going on and
20    DWSD had notice, was that the information you
21    were looking for in response to those three
22    paragraphs that are identified in this due
23    diligence memo?
24        MR. RUEGGER: Objection, form.
25        MR. WATSON: I'll object, counselor,
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 1    speculation.  Object to form.
 2        MR. RUEGGER: Misstates the document.
 3        THE WITNESS: That certainly would have
 4    been among the things that we wanted to find out
 5    about and prompted that question.
 6        BY MS. BADALAMENTI: 
 7  Q.   Is it your understanding that if Macomb would
 8    have been informed of such information, it would
 9    not have executed the acquisition agreement on
10    the terms and for the price that it did?
11        MR. RUEGGER: Objection, form.
12        MR. WATSON: Object, form, calls for
13    speculation.
14        THE WITNESS: I do not believe it would
15    have -- the lawyers' advice would have been stop
16    and get to the bottom of this.  And I guess I
17    can't tell you what Commissioner Marrocco's
18    opinion would be because that's privileged.
19        BY MS. BADALAMENTI: 
20  Q.   The documents that have been put in front of you,
21    the Letter of Intent, the Settlement Agreement,
22    the Acquisition Agreement, is it your opinion
23    that any of these documents seek or require that
24    DWSD affirmatively represent whether or not there
25    are any such investigations or claims?
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 1        MR. RUEGGER: Objection to form, no
 2    foundation.
 3        MR. WATSON: I'll join.
 4        THE WITNESS: In fact, I believe that
 5    the city did undertake obligations to disclose.
 6    In the settlement agreement -- excuse me.  In the
 7    acquisition agreement, I believe, there is a
 8    representation by Detroit that they have not made
 9    any material misstatements or withheld any
10    information that would be material to the
11    evaluation of the asset being acquired, and that's
12    what I'm looking for.  I've looked at a number of
13    these documents before this deposition.  Paragraph
14    4.5 on page 12 of 25, in the Hupp Exhibit 3,
15    Macomb Acquisition Agreement, at the top of --
16    that's not it.  I'm sorry.  That pertains to
17    Macomb's knowledge.
18        BY MS. BADALAMENTI: 
19  Q.   Let me see if -- are you referring to either
20    paragraphs 3.7 or 3.8 of the agreement?
21  A.   Yes.  It's 3.8.  Thank you.  The 3.8, the last
22    sentence provides "None of the written data or
23    information furnished or made available to Macomb
24    County by Detroit as part of the due diligence
25    process with regard to system debt or other debt
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 1    or rate-related matters contains an untrue
 2    statement of a material fact or omits to state a
 3    material fact required to be stated therein or
 4    necessary to make the statements made, in the
 5    context in which made, not false or misleading."
 6    And if Detroit were aware that there was fraud in
 7    the costs associated with the 2004 collapse,
 8    certainly as a lawyer I would have advised my
 9    client that that was material.
10  Q.   The last question I have is with respect to
11    Exhibit 7.  I don't think I asked you.  I will
12    represent to you that this document was produced
13    by the City of Detroit in connection with this
14    proceeding that your deposition was requested in.
15    Do you know how the City of Detroit would have
16    obtained your memorandum?
17  A.   My general approach with this document was it
18    started out as a document with a list of items and
19    questions that would have come from the team to
20    Detroit.  We would have met.  I would have
21    created, as kind of a recording secretary, an
22    update, and then I would have circulated it to
23    everyone at the meeting, both on the county side
24    and Detroit side, with a transmittal e-mail --
25    transmittal certainly would have been by e-mail
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 1    with a note that says "Please review my notes from
 2    the meeting.  Advise as to whether there's any
 3    corrections or additions."  And that was my
 4    routine practice, and so I would expect that
 5    that's what I did with this, and if this was
 6    actually produced by Detroit, then I think that
 7    indicates that drafts went back and forth
 8    according to my usual practice.
 9        MS. BADALAMENTI: I don't have any
10    other questions.
11        RE-EXAMINATION
12        BY MR. WATSON: 
13  Q.   I've got a few follow-up.  Looking at paragraph
14    29 of Hupp Exhibit 7, are you aware of any
15    regulatory complaints or notices of violations
16    issued on Detroit or DWSD in the past five years
17    prior to, I guess, early 2009?
18        MS. BADALAMENTI: Are you asking if
19    he's aware now?
20        BY MR. WATSON: 
21  Q.   Yeah, are you aware now?  Were you aware then?
22    Are there any, to your knowledge?
23  A.   This would be the period 2004 to 2009, roughly.  I
24    don't know.  I wasn't tracking the violations, if
25    there was environmental complaints.  I think
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 1    that's why we were asking the question.
 2  Q.   Are you aware of any violations?  Because this
 3    says "None."  Are you aware that's an untrue
 4    statement?
 5  A.   Even as I sit here today, I don't know whether
 6    that's true or untrue.
 7  Q.   Going to 30, it says "Describe any civil claims
 8    asserted or threatened in the past 5 years," and
 9    it goes on and they list three.  Are you aware of
10    any claims in addition to those three?
11  A.   At what time period?
12  Q.   Well, are you aware now or were you aware back
13    then when DWSD listed the three?
14  A.   As of the date of the transaction, I was not aware
15    of any other civil claims.  I don't know whether
16    there are any today that are applicable.  I don't
17    know whether the -- like, for example, the
18    corruption stuff qualifies as civil claim or not,
19    but we certainly weren't aware of those claims
20    then.  I certainly wasn't.
21  Q.   All right.  Then it says No. 32, "Describe any
22    facts of which DWSD or Detroit is aware which
23    would give rise to or support a claim against any
24    contractor or other person arising out of or
25    related to the facilities and state whether such
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 1    claim has been asserted."  Do you see that
 2    language?
 3  A.   I do.
 4  Q.   And then the response was "DWSD is not aware of
 5    any known, threatened or pending claims other
 6    than those identified in item 30."  Do you know
 7    whether or not that was a true statement, that
 8    DWSD was not aware of any known, threatened or
 9    pending claims other than those identified in 30?
10  A.   I don't know what DWSD's knowledge was at that
11    time.
12  Q.   Back in 2009 were you aware of any ongoing
13    irregularities that DWSD should have reported but
14    didn't?
15        MS. BADALAMENTI: Was he aware then?
16    Is that what you're asking?
17        MR. WATSON: Yeah, back in 2009.
18        THE WITNESS: No.
19        BY MR. WATSON: 
20  Q.   We talked about -- or you testified about
21    paragraph 3.8.
22  A.   In what document, sir?
23  Q.   That was in the acquisition agreement, page 11 of
24    25.
25  A.   3.8?
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 1  Q.   Yeah.
 2  A.   Yes.
 3  Q.   And then I believe you focused on the last
 4    sentence, which reads:  "None of the written data
 5    or information furnished or made available to
 6    Macomb County by Detroit as part of the due
 7    diligence process with regard to system debt or
 8    other debt or rate-related matters contains an
 9    untrue statement of a material fact or omits to
10    state a material fact required to be stated
11    therein or necessary to make the statements made,
12    in the context in which made, not false or
13    misleading."  As you sit here today, do you know
14    whether or not Detroit breached that provision?
15  A.   I don't know one way or the other as a matter of
16    fact.
17  Q.   Is it fair to say that you don't know back in
18    2009, when these statements were made, what the
19    knowledge of Detroit was?
20  A.   That's correct.
21        MR. WATSON: That's all I've got.
22        MS. BADALAMENTI: That's it.
23        (The deposition was concluded at 10:16 a.m.
24    Signature of the witness was not requested by
25    counsel for the respective parties hereto.)

Page 72

 1                    CERTIFICATE OF NOTARY
   
 2  STATE OF MICHIGAN    )
   
 3                       ) SS
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 5 
   
 6                  I, MELINDA S. MOORE, certify that this
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11       transcription; that this is a true, full and
   
12       correct transcript of my stenographic notes so
   
13       taken; and that I am not related to, nor of
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 1               UNITED STATES BANKRUPTCY COURT
   
 2                 EASTERN DISTRICT OF MICHIGAN
   
 3                      SOUTHERN DIVISION
   
 4 
   
 5  __________________________
   
 6  In re:                    )    Case No. 13-53845
   
 7  CITY OF DETROIT, MICHIGAN )
   
 8                           )    Chapter 9
   
 9             Debtor        )
   
10  __________________________)    Hon. Steven W. Rhodes
   
11 
   
12 
   
13       The Deposition of MARK D. JACOBS,
   
14       Taken at 150 W. Jefferson, Suite 2500,
   
15       Detroit, Michigan,
   
16       Commencing at 3:29 p.m.,
   
17       Friday, July 11, 2014,
   
18       Before Melinda S. Moore, CSR-2258.
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  APPEARANCES:
   
 2 
   
 3  RAECHEL M. BADALAMENTI (P64361)
   
 4  SCOTT SIERZENGA (P77633)
   
 5  Kirk, Huth, Lange & Badalamenti, PLC
   
 6  19500 Hall Road
   
 7  Suite 100
   
 8  Clinton Township, Michigan 48038
   
 9  586.412.4900
   
10  rbadalamenti@khlblaw.com
   
11  ssierzenga@khlblaw.com
   
12       Appearing on behalf of the Macomb Interceptor
   
13       Drain Drainage District.
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  ALBERT B. ADDIS (P31084)
   
 2  KEITH C. JABLONSKI (P62111)
   
 3  THOMAS D. ESORDI (P45428)
   
 4  O'Reilly Rancilio PC
   
 5  12900 Hall Road
   
 6  Suite 350
   
 7  Sterling Heights, Michigan, 48313
   
 8  586.726.1000
   
 9  aaddis@orlaw.com
   
10  kjablonski@orlaw.com
   
11  sesordi@orlaw.com
   
12       Appearing on behalf of the Macomb Interceptor
   
13       Drain Drainage District.
   
14 
   
15  JEROME R. WATSON (P27082)
   
16  M. MISBAH SHAHID (P73450)
   
17  Miller Canfield Paddock & Stone, PLC
   
18  150 W. Jefferson Avenue
   
19  Suite 2500
   
20  Detroit, Michigan 48226
   
21  313.963.6420
   
22  watson@millercanfield.com
   
23  shahid@millercanfield.com
   
24       Appearing on behalf of the City of
   
25       Detroit.
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 1  ARTHUR H. RUEGGER
   
 2  JOSEPH SELBY
   
 3  Salans FMC SNR Denton
   
 4  1221 Avenue of the Americas
   
 5  New York, New York 10020
   
 6  212.768.6881
   
 7  arthur.ruegger@dentons.com
   
 8  joseph.selby@dentons.com
   
 9       Appearing on behalf of the
   
10       Official Committee of Retirees
   
11       of the City of Detroit.
   
12 
   
13  ROBERT J FRANZINGER (P25539)
   
14  Dykema Gossett PLLC
   
15  400 Renaissance Center
   
16  Detroit, Michigan 48243
   
17  313.568.6690
   
18  rfranzinger@dykema.com
   
19       Appearing on behalf of the Witness.
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  Detroit, Michigan
 2  Friday, July 11, 2014
 3      3:29 p.m.
 4      MARK D. JACOBS,
 5  was thereupon called as a witness herein, and
 6  after having first been duly sworn to testify to
 7  the truth, the whole truth and nothing but the
 8  truth, was examined and testified as follows:
 9      EXAMINATION
10      BY MR. ADDIS: 
11  Q.   Sir, can you state your name and professional
12    address for the record, please.
13  A.   Mark Jacobs, 400 Renaissance Center, Detroit,
14    Michigan 48243.
15  Q.   And are you affiliated with the firm Dykema
16    Gossett at that location?
17  A.   Yes, I am.
18  Q.   And are you a partner at Dykema Gossett?
19  A.   Yes.
20  Q.   You have counsel here with you; is that correct?
21  A.   That's correct.
22  Q.   And the identity of counsel is?
23  A.   Jerome Watson --
24  Q.   Okay.
25  A.   -- and my partner, Robert Franzinger.
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 1  Q.   Is Mr. Franzinger general counsel for Dykema?
 2  A.   No, he is not.
 3  Q.   Okay.  You're an attorney, sir, but I don't know
 4    your past.  I know that you were involved in
 5    these transactions.  Have you given a deposition
 6    before?
 7  A.   No.
 8  Q.   God, you're a lucky one.  Well, I'll give you the
 9    basic rules, but I'm pretty sure you know them.
10    This young lady to the right is going to take
11    down everything you say.  Since we're both
12    lawyers, we have the propensity to know where the
13    other guy is going.  I'll do my best not to talk
14    over you if you could do the same for me.  It
15    would make her life a lot easier.  All the
16    answers have to be verbal.  Uh-huh and huh-uhs
17    don't do very well.  And certainly, sir, if I ask
18    you any question you don't understand -- and that
19    is bound to happen sooner or later -- just let me
20    know and I'll be happy to rephrase it.  Fair
21    enough?
22  A.   Fair enough.  Just try to make the questions as
23    clear as possible.
24  Q.   I'll do my best.  Can you give us a little bit of
25    your educational background, college, law school,
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 1    things likes that?
 2  A.   I graduated from the University of Michigan in
 3    1975 with a degree in zoology and anthropology.  I
 4    graduated from the University of Michigan School
 5    of Public Health in 1978 with a degree in
 6    environmental science.  I graduated from
 7    University of Detroit Law School in 1988.
 8  Q.   Okay.  And is there a special area that you
 9    practice in?
10  A.   I practice environmental law.
11  Q.   Okay.  Now, for somebody who does not practice
12    environmental law, can you explain what that
13    entails.
14  A.   The practice of environmental law can involve many
15    different things depending on the individual
16    practitioner.  My work involves many transactional
17    matters, mergers and acquisitions, real estate
18    transactions, and other types of transactions.  It
19    also involves defending typically companies or
20    individuals who are the subject of state or
21    federal environmental enforcement actions.  I
22    represent developers seeking to obtain
23    environmental permits for developments.  I handle
24    water and sewer rate matters for the Detroit Water
25    and Sewer Department.
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 1  Q.   If nothing else, my curiosity, when you say you
 2    handle rate matters, is that disputes over rates
 3    or the setting of rates, or both?
 4  A.   Both.
 5  Q.   During your practice -- have you been with Dykema
 6    Gossett during your entire law practice?
 7  A.   Yes, I have.
 8  Q.   When did you first become involved with
 9    representing the City of Detroit in any capacity?
10  A.   To the best of my recollection, around 1989.
11  Q.   And was it always the Detroit Water and Sewer
12    Department or were there other departments?
13  A.   It was always the Detroit Water and Sewer
14    Department.
15  Q.   Sir, I don't think it's any surprise that the --
16    we're here largely about the acquisition from the
17    Detroit Water and Sewer Department by the Macomb
18    Interceptor Drain Drainage District of the Macomb
19    portion of the Detroit sewerage system in Macomb
20    County, which I think has been described here
21    previously as north of 8 Mile.  I'm sure it goes
22    in other directions also.  All right?
23        Sir, when, to your knowledge, did
24    negotiations first begin for Macomb to purchase
25    the system?

Page 10

 1  A.   Do you mean the negotiations of the transactional
 2    document or the overall deal?
 3  Q.   Let's start overall and then we'll go to the
 4    document.
 5  A.   Sometime in 2005 -- I'm not real good with dates
 6    -- or 2006 DWSD's former director Victor Mercado
 7    and Macomb County, whatever his title is, Tony
 8    Marrocco, discussed the possibility of Macomb
 9    County acquiring the Macomb portion of the
10    Oakland-Macomb Interceptor.
11  Q.   How did you become aware of that discussion?
12  A.   I think one of the first discussions may have
13    occurred in chambers in Judge Feikens' chambers,
14    so I may have been present.
15  Q.   So I can assume by that answer that you were
16    involved in the Feikens litigation -- what we'll
17    call the Feikens litigation?
18  A.   I was.
19  Q.   Okay.  And what was your involvement in the
20    Feikens litigation?
21  A.   Do you want the history back to the beginning?
22  Q.   As briefly as you can state it so that we
23    understand, that would be enough for me.
24  A.   When I first got involved in 1989, the State of
25    Michigan had issued a national pollutant discharge
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 1    elimination system to the Detroit Water and Sewer
 2    Department's wastewater treatment plant.  That
 3    contained a number of new and onerous requirements
 4    that would have involved in excess of 4 or
 5    $5 billion to comply with.  We filed an
 6    administrative appeal of the permit, and we also
 7    filed a petition with Judge Feikens to take
 8    jurisdiction over the permit.  And so we spent the
 9    next roughly five years fighting over that permit.
10        And then over the years, there have
11    been just multiple different assignments involving
12    everything from construction litigation to
13    disputes -- I did not -- not as a litigator --
14    rate disputes that came up almost annually with
15    wholesale customers, efforts by the Detroit Water
16    and Sewer Department to do things required by the
17    NPDS permit that were interfered with by third
18    parties that we had to deal with, notably the Army
19    Corps of Engineers, and many, many other different
20    capacities.  The assignments have been more
21    numerous than I could even begin to recall.
22  Q.   All right.  So at some point in time, now that we
23    know what your involvement has been -- and it's
24    been broad ranged; would that be fair to say? --
25    you became aware that Macomb and Detroit were
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 1    willing to talk about a purchase of the Macomb
 2    portion of the system; is that correct?
 3  A.   I'm not sure I understand the question.
 4  Q.   Okay.  At some point -- I think you said it was
 5    about 2005 or '06 you became aware Mr. Mercado
 6    and Mr. Marrocco were talking about a Macomb
 7    purchase of the system, correct?
 8  A.   That is correct.
 9  Q.   Okay.  Was there a time or a date in which you
10    were officially brought into or involved in those
11    discussions?
12  A.   I suppose I got involved in the Macomb discussions
13    sometime after Oakland County acquired the
14    Clinton-Oakland portion -- the Clinton-Oakland and
15    the Edison Corridor portion of the Oakland-Macomb
16    Interceptor District.  Actually it was the
17    Oakland-Macomb Interceptor Drain Drainage District
18    that acquired the Oakland portion.
19  Q.   Okay.
20  A.   After that transaction closed, we shortly
21    thereafter commenced discussions on the Macomb
22    piece.
23  Q.   Okay.  When you said you commenced discussions,
24    who did you commence discussions with?
25  A.   It was largely the same team of people that were
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 1    involved in the negotiation of the Oakland portion
 2    of the Oakland-Macomb Interceptor with the
 3    exception of the Oakland specific representatives.
 4  Q.   Okay.  By that I mean what people were you
 5    talking to from Macomb?
 6  A.   Principal representatives of Macomb County on
 7    those discussions were Craig Hupp, their outside
 8    attorney at Bodman, and Bill Misterovich, chief
 9    deputy something something from the county who's
10    also a lawyer, and perhaps one or more of their
11    technical/engineering people.  I don't recall
12    exactly who all was involved.
13  Q.   Now we're to the part of the formal discussions.
14    How did the formal negotiations begin from your
15    side of the table?  By that I mean, so I can make
16    my question clear, did you put together a list of
17    information that you wanted or a due diligence
18    list of some sort?
19  A.   The discussions were led by Macomb County.  As the
20    purchaser, they were the ones asking for
21    information.  We weren't offering up information.
22  Q.   Okay.  So you would respond to their requests
23    when you thought it was appropriate?
24  A.   Correct.
25  Q.   Okay.  Do you know, sir, what type of information
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 1    or can you recall what kinds of information they
 2    requested and you provided?
 3  A.   The business terms of the transaction that were
 4    agreed to between Tony Marrocco and Victor Mercado
 5    was that the purchase price would be equal to the
 6    outstanding principal balance on the bonds
 7    allocated to the assets that comprise the Macomb
 8    system.  And it was that financial information
 9    that Macomb County asked DWSD to provide.
10  Q.   Okay.  And did DWSD provide that information to
11    them?
12  A.   They did.
13  Q.   Okay.  What time frame are we talking here?
14  A.   I don't recall exactly when the Oakland-Macomb --
15    the Oakland system closed, but it was from within
16    months of that closing through the closing of the
17    Macomb transaction, which I think was
18    September 2010.
19  Q.   We have an acquisition agreement signed
20    September 2, 2010.  Is that --
21  A.   That sounds correct.
22  Q.   That sounds correct to you?
23        MR. ADDIS: Are we just continuing to
24    number the --
25        MR. WATSON: Yeah, I assume we will
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 1    for --
 2        MARKED FOR IDENTIFICATION: 
 3        DEPOSITION EXHIBIT 11
 4        3:43 p.m.
 5        BY MR. ADDIS: 
 6  Q.   Sir, I've handed you what's entitled an
 7    Interceptor Transfer Due Diligence Information
 8    List, which says "Revision 1/23/09" on it.  Do
 9    you recognize this document?
10  A.   No, I don't.
11  Q.   Okay.  You don't believe you've seen this
12    document before?
13  A.   Not that I recall.
14  Q.   Okay.  So this is not a document that you
15    prepared?
16  A.   No, it is not.  Looking at the footer on the
17    document, it appears to have been generated by Mr.
18    Hupp.
19  Q.   Okay.  Sir, I want to be clear.  Did Mr. Hupp
20    ever sit down and discuss this document with you,
21    perhaps without giving it to you?  Had you seen
22    it before in his possession?
23  A.   The topics covered by this due diligence
24    information list were discussed at length between
25    the parties.  It appears to be a document that
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 1    perhaps was provided to Detroit directly.
 2    Certainly I would have none of this information.
 3  Q.   Sir, as I understand it, you believe you
 4    discussed, at least with this brief review of it,
 5    many of the matters contained in this list -- in
 6    this exhibit, correct?
 7  A.   That's correct.
 8  Q.   With Mr. Hupp?
 9  A.   With Mr. Hupp and others.
10  Q.   And Mr. Misterovich?
11  A.   Yes.
12  Q.   And representatives of DWSD, were they --
13  A.   Yes.
14  Q.   Discuss those matters with you?
15  A.   Yes.
16  Q.   When you were negotiating, for lack of a better
17    term, and communicating or doing both with
18    Mr. Misterovich and/or Mr. Hupp, who was acting
19    with you?  Were there members of DWSD, either
20    Mr. Mercado or others that were involved with you
21    in those negotiations?
22  A.   I don't recall exactly who participated in the
23    meetings on a day-to-day basis, but Bob Walter and
24    myself were there as the lawyers, and there may
25    have been various administrative representatives
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 1    from time to time.  I don't recall who was in the
 2    director's seat at that time.  It may have been
 3    Pam Turner.  I don't recall.  But I don't believe
 4    that Victor was in office at that point.
 5  Q.   Let me just interrupt, if I may, because I want
 6    to keep a timeline.  When the discussions first
 7    start, it was Victor Mercado and Marrocco in
 8    informal discussions, correct?
 9  A.   Correct.
10  Q.   And then they made some informal agreement as to
11    how they were going to set the price attached to
12    the debt, correct?
13  A.   Correct.
14  Q.   So far I've got it right, okay.  And then at some
15    point in time when official discussions started,
16    which included you and Mr. Misterovich and Mr.
17    Hupp and Mr. Walter -- and Mr. Mercado was not
18    ever involved in those?
19  A.   I believe so, no.
20  Q.   Okay.
21  A.   I also omitted Bart Foster, who was DWSD's
22    financial advisor and rate consultant who was the
23    primary spokesperson for DWSD on the numbers.
24  Q.   Okay.  Before we go to just the acquisition
25    agreement, in your position of helping DWSD over
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 1    these years providing them counsel, were you
 2    aware of other issues other than just this
 3    purchase -- other issues that existed between
 4    Macomb and Detroit; is that correct?
 5  A.   What do you mean by other issues?
 6  Q.   Well, did they often have issues over rates?
 7  A.   Yes, they did.
 8  Q.   Okay.  Over interest rates?
 9  A.   Interest rates, yes.
10  Q.   Over 800 mega hertz radio system?
11  A.   Yes, they did.
12  Q.   Okay.  Didn't they have -- in other words, were
13    you aware that they had a number of disputes?
14  A.   I am aware of that, yes.
15  Q.   All right.  And these disputes were, of course,
16    subjects for Judge Feikens from time to time,
17    correct?
18  A.   They were often before Judge Feikens.
19  Q.   In your representation of DWSD at any time, did
20    you ever give them any advice regarding any
21    criminal matters?
22  A.   No, I did not.
23  Q.   Did you have somebody in your firm advise DWSD on
24    any criminal matters?
25  A.   No, we did not.
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 1  Q.   Up until even today, from when you first started
 2    representing them to today, have you or your firm
 3    ever handled any criminal matters for DWSD?
 4  A.   No, we have not.
 5        MR. WATSON: I'll object to foundation.
 6    You can answer if you can.
 7        THE WITNESS: The answer is no.
 8        BY MR. ADDIS: 
 9  Q.   I'm assuming you do not practice criminal law?
10  A.   I do not.
11  Q.   Okay.  Now, you mentioned to me earlier that you
12    guys would meet and many times not everybody
13    would be at every meeting, so sometimes it would
14    be Misterovich by himself, sometimes Misterovich
15    with others, with Hupp.  I'm assuming there would
16    be times where it would be just you and Mr. Hupp?
17  A.   There were different people at different times.  I
18    don't believe that Misterovich would have appeared
19    without Craig Hupp being present.
20  Q.   Okay.  Give me a time frame.  How often did these
21    negotiations take place, these meetings, no
22    matter who was there?
23  A.   I can't really recall.  It was intermittent in the
24    early stages.  As we got closer and closer to the
25    closing date, it was at least weekly.
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 1  Q.   Okay.  And the early stages began, again?  It's
 2    been a long day.
 3  A.   Sometime after the closing of the Oakland portion
 4    of the overall interceptor system.
 5        MR. ADDIS: Does anybody know when that
 6    was?  Give me an approximate date.
 7        MS. BADALAMENTI: Not long before ours,
 8    maybe '09.
 9        BY MR. ADDIS: 
10  Q.   About '09, she says.  Would that make sense to
11    you?  I won't hold you to it.
12  A.   It's certainly a ballpark number that I would work
13    with.
14  Q.   We can look it up, when did they close.  And then
15    after that Mr. Marrocco and his crowd began to
16    pursuing buying their section of it?
17  A.   That's correct.
18  Q.   And it finally culminated in September 2010 with
19    an agreement, correct?
20  A.   That's correct.
21  Q.   Okay.  Now, I don't know what we did with your
22    exhibits, but -- right here.  We've had these
23    previously marked.  Exhibit 5 is the acquisition
24    agreement.  Can you describe to me, sir, the
25    process by which this agreement was hammered out.
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 1    By that I mean did somebody --
 2        MR. ADDIS: Exhibit 6.  I apologize.
 3        BY MR. ADDIS: 
 4  Q.   Negotiations take place.  We've established that.
 5    And then eventually an acquisition agreement is
 6    put together and laid on paper.  What I'm
 7    interested in is the process of how this
 8    acquisition agreement was written and approved.
 9    By that -- let me ask the first question.  Did
10    someone submit a first draft?
11  A.   The first draft was the Oakland transactional
12    document, because with limited exceptions, other
13    than the purchase price, the Macomb acquisition
14    agreement mirrors the Oakland acquisition
15    agreement.
16  Q.   And do we know who put together the Oakland
17    acquisition agreement?
18  A.   It was the same group of parties.
19  Q.   Okay.  That would include you?
20  A.   Me.
21  Q.   Was Mr. Hupp involved in that?
22  A.   Yes, he was.
23  Q.   Okay.  And Mr. Hupp represented who?  Oakland?
24  A.   The Oakland Macomb Interceptor Drain Drainage
25    District, I believe.  I don't believe he was there
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 1    for Oakland specifically.
 2  Q.   I understand.  Okay.  Anybody else in that
 3    process?
 4  A.   Oakland may have had its other attorneys involved.
 5    Oh, Joe Colaianne from the Water Resource
 6    Commissioner's Office was a lawyer.  John
 7    McCulloch was involved.  Those were the principal
 8    players for Oakland County.
 9  Q.   Okay.  By the time we got down to the signing
10    date of this acquisition agreement, did you ever
11    compare this acquisition agreement side by side
12    to the Oakland agreement?
13  A.   Not that I recall.
14  Q.   Okay.  Do you know whether Mr. Hupp had done
15    that?
16  A.   I would have no idea.
17  Q.   Okay.  Or Mr. Misterovich?
18  A.   I wouldn't know.
19  Q.   Okay.  So it's fair to say that the Oakland
20    agreement as a model was used for this agreement?
21  A.   To the best of my recollection, the only things
22    that were changed were the things that were
23    specific to Macomb County that were not specific
24    to Oakland County.
25  Q.   Okay.  Negotiations started in, we believe, '09,

Page 23

 1    consummated with this agreement in September of
 2    '10.  During that period of time, sir, were you
 3    ever made aware of DWSD employees being
 4    investigated by either federal or state
 5    authorities?
 6  A.   I don't recall whether I had heard anything about
 7    that during this period of time.
 8  Q.   Okay.  Did any of the DWSD employees -- I always
 9    forget Pam's last name.
10  A.   Pam Turner.
11  Q.   Did Pam Turner ever report to you that she had
12    been told by some of her employees that they had
13    been questioned by the U.S. Attorney's Office?
14  A.   No, she did not.
15  Q.   Had you ever been told by Mr. Walters that he was
16    made aware that some of the DWSD officials and
17    employees had been questioned by the U.S.
18    Attorney's Office?
19  A.   I don't believe he ever discussed it with me.
20  Q.   Okay.  I'm going to jump ahead, and we may come
21    back to some other things.  There comes a time
22    that everybody meets in a room and signs this
23    document.  Sir, can you tell me who was in that
24    room on September 2nd, 2010.
25  A.   Craig Hupp and myself, the persons who signed the
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 1    document.  There were several Bodman lawyers who
 2    prepared many of the business-related documents,
 3    assistants of various types from Bodman who were
 4    helping assemble exhibits, myself, Bob Walter.
 5  Q.   Okay.
 6  A.   And possibly others.
 7  Q.   All right.  At some point in time we know that
 8    Victor Mercado left and then we know that Pam --
 9    I forgot her name again.
10  A.   Pam Turner.
11  Q.   Pam Turner left, and Darryl Latimer, the deputy
12    director, if you agree with this, was pretty much
13    left in charge.  Would that be an accurate
14    statement?
15  A.   You know, I don't recall who was in the driver's
16    seat after Pam stepped down, but he would probably
17    have been the most senior man standing.
18  Q.   Okay.  Same term he used.  Had you worked with
19    Mr. Latimer before?
20  A.   Yes.
21  Q.   Okay.  Had you worked with him extensively or
22    just a few matters?  How would you describe it?
23  A.   Intermittently on miscellaneous minor items over
24    the years.
25  Q.   Okay.  There came a time when Mr. Latimer was in
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 1    that room with you to sign that document.  Before
 2    he signed that document, did you sit down with
 3    him and go over that document paragraph by
 4    paragraph?
 5  A.   I did not.
 6  Q.   Okay.  Did you give him a general explanation of
 7    what this document was about?
 8  A.   Yes.
 9  Q.   Okay.
10  A.   At least I let him know what the business -- what
11    the purchase price was.
12  Q.   Okay.
13        MR. WATSON: Can I -- hold on.  Let me
14    talk to my counsel here for a second.
15        MR. ADDIS: Okay.
16        (Off the record at 3:57 p.m.)
17        (Back on the record at 4:00 p.m.)
18        MR. WATSON: Brief statement:  We
19    didn't assert any privilege the last couple of
20    questions.  I think we got right to the edge,
21    maybe even a little bit over, but that's as far as
22    I'm going to let him go in regard to the
23    discussions he had with Mr. Latimer where Macomb
24    County wasn't present.
25        MR. ADDIS: Well, I think -- and I
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 1    understand your position.  But I think the
 2    backdrop of that question was they were all in the
 3    room to sign these documents, okay, and so I'm not
 4    sure privilege would attach when everybody was in
 5    the room.
 6        MR. WATSON: To the extent you're
 7    asking questions of what he told Latimer in
 8    general discussions with everyone at the table, I
 9    think you're right.  One-on-one discussions with
10    Latimer or with Latimer and other Detroit
11    officials, I plan to assert the privilege.
12        MR. ADDIS: Okay.  I understand,
13    Jerome.  Thanks.
14        BY MR. ADDIS: 
15  Q.   Sir, you understand that your counsel has
16    asserted the privilege for any private
17    conversations that you had with your clients?
18  A.   I do.
19  Q.   Okay.  And so we're going to honor that.  I may
20    not agree, but we're going to a honor it and move
21    forward with those ground rules.  If I come close
22    to stepping on them, you can feel free to stop
23    me.  I'm sure Jerome will beat you to it, but in
24    case he doesn't.
25        However, let's go back to where we're
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 1    all in the room, okay?  While everybody is in that
 2    room, did Mr. Latimer express any questions or
 3    comments regarding the contents of the agreement?
 4  A.   I don't recall any conversation specifically with
 5    or from Darryl Latimer.
 6  Q.   Okay.  Generally?
 7  A.   I don't recall anything.
 8  Q.   Okay.  Did you witness or did you see Mr. Latimer
 9    reading the document?
10  A.   I don't remember.
11  Q.   Do you know whether your co-counsel at the time,
12    Mr. Walters, or brother counsel, Mr. Walters,
13    spent any time with Mr. Latimer away from that
14    meeting room?
15  A.   I wouldn't know.
16  Q.   But on the day the signing took place -- let's
17    talk about that day.  Where did the signing take
18    place?
19  A.   In a conference room at Bodman's offices at Ford
20    Field.
21  Q.   Okay.  And about what -- do you remember what
22    time of day?
23  A.   Sometime during that September 2nd, whatever.  I
24    don't remember what time of day it was.
25  Q.   Okay.  How long did the process take?
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 1  A.   I don't really recall.  I could guess three or
 2    four hours.
 3  Q.   Okay.  During that three or four hours what was
 4    discussed at the table?
 5  A.   We were trying to just assemble all the documents
 6    that went into this package.
 7  Q.   Which means not only the agreement which had
 8    pretty much been -- I'm assuming the agreement
 9    had already been provided, correct -- an
10    agreement without attachments?
11  A.   On the day of closing no negotiations were taking
12    place.
13  Q.   So an agreement was there, but there were a
14    number of exhibits and attachments that had to be
15    added to it, correct?
16  A.   That's correct.
17  Q.   All right.  And so you and Mr. Walters and Mr.
18    Hupp and Mr. Misterovich and whoever else was
19    there.  You mentioned another couple gentlemen.
20    You were assembling and may I assume agreeing on
21    which documents should be properly attached?
22  A.   We were just making sure they were already there.
23    It was already understood what was going to be
24    attached.
25  Q.   It had all been agreed up, but putting it
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 1    together was a matter that took some time?
 2  A.   Yes.
 3  Q.   Okay.  And I take it, then, that the agreement
 4    was not signed until all of the exhibits were
 5    attached or was it signed first by Mr. Latimer,
 6    who then left, and the rest of the work was done,
 7    if you recall?
 8  A.   I don't recall.
 9  Q.   Do you recall if Mr. Latimer ever was shown the
10    exhibits or attachments?
11  A.   I don't remember.  I know the only things he saw
12    were the things that he had to sign.  Otherwise,
13    it wouldn't have been presented to him.
14  Q.   Was there ever any discussion -- prior to the
15    execution of this agreement, was there ever any
16    discussion as to whether or not Mr. Latimer had
17    the authority to sign it?
18  A.   I don't recall any discussions on that subject.
19  Q.   Okay.  Do you know whether your office or Mr.
20    Hupp's office or Mr. Misterovich's office or any
21    of the lawyers' offices had contact with either
22    the mayor's office or, if Judge Feikens was still
23    in charge, either Judge Feikens or Judge Cox's
24    office as to whether or not that gentleman had
25    the authority to sign that agreement?
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 1        MR. FRANZINGER: You should only answer
 2    that question with respect to non-clients.
 3        MR. ADDIS: I agree.  I understand.
 4        THE WITNESS: Could you rephrase that
 5    question.
 6        BY MR. ADDIS: 
 7  Q.   Yeah, I wish I could.  Let me try it again.
 8    That's fair enough.  We're all sitting around
 9    and, was there ever any discussion between the
10    lawyers, not with clients, between the lawyers as
11    to whether or not Mr. Latimer had the requisite
12    authority to sign this contract and make it
13    binding?
14        MR. FRANZINGER: Between the lawyers
15    for the respective parties --
16        MR. ADDIS: Yes.
17        MR. FRANZINGER: -- as opposed to, for
18    example, Mr. Jacobs and Mr. Walter?
19        MR. ADDIS: Between the respective
20    parties.
21        THE WITNESS: I don't recall any such
22    discussion.  Quite frankly, he showed up; I
23    assumed he had the authority to sign it.
24        BY MR. ADDIS: 
25  Q.   Okay.  Do you know who told him to show up and
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 1    sign it?
 2  A.   I have no idea.
 3  Q.   Okay.  Did you tell him he had the authority to
 4    sign it?
 5  A.   I wouldn't have the knowledge to tell him that.
 6  Q.   Okay.  Do you know whether Mr. Hupp issued an
 7    opinion to him as to whether he had the authority
 8    to sign?
 9  A.   I doubt it.
10  Q.   Okay.  You don't recall him saying --
11  A.   I don't recall.
12  Q.   Okay.  I want to take you to certain paragraphs,
13    and you may or may not have knowledge of this, so
14    we'll find out.  On the acquisition agreement,
15    page 2 of 25, paragraph 1.10, do you know who
16    authored this paragraph?
17  A.   I don't know who authored it.  I know that Macomb
18    County wanted knowledge to be based on knowledge
19    of people who would presumably have some actual
20    knowledge about the physical condition of the
21    assets that were being conveyed.
22  Q.   Okay.
23  A.   And so these were the people that DWSD designated
24    as having such knowledge.
25  Q.   Okay.  DWSD said that these people here, meaning
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 1    -- and I'll quote.  One is the director, correct?
 2  A.   Yes.
 3  Q.   Okay.  At that time, however, DWSD didn't have a
 4    director, did it?
 5  A.   I'm not sure.
 6        MR. WATSON: I'm going to object to the
 7    form of the question.  We're not really sure when
 8    this language was drafted.
 9        MR. ADDIS: Well, I'm not sure that was
10    the testimony.  Let me ask it.  If I'm lacking
11    foundation, I'll try to build one.
12        BY MR. ADDIS: 
13  Q.   Do you know when this language was drafted and
14    when did all the parties assent to it prior to
15    signature?
16  A.   I do not.  This could have been a carryover from
17    the prior transaction.  It most likely was.
18  Q.   Okay.  Do you know who supplied the -- I notice
19    that in this paragraph regarding Detroit's
20    knowledge it lists director, assistant
21    corporation counsel assigned to DWSD matters, and
22    assistant chief of engineering or engineering
23    support manager, Craig Stanley.  I know that
24    Mr. Stanley is the only guy directly named in
25    this thing.  Do you know the genesis of that?
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 1  A.   I do not recall.
 2  Q.   Okay.  So it would be fair to say you don't know
 3    if Macomb requested that it be Craig Stanley or
 4    DWSD offered him up?
 5  A.   Correct.
 6  Q.   Do you know who Craig Stanley is?
 7  A.   I do not.
 8  Q.   Had you ever worked with him before?
 9  A.   Never met the man.
10  Q.   Do you know whether anybody ever talked to
11    Mr. Stanley about whether he wanted the
12    responsibility of being the keeper of Detroit's
13    knowledge?
14  A.   I do not.
15  Q.   I want to take you to page 11 of 25, paragraph
16    3.7, entitled Litigation.  And I'm going to just
17    read it for the record.  "Except as set forth in
18    Schedule 3.7 hereto, there is no action, suit or
19    proceeding pending or, to Detroit's knowledge,
20    threatened against or affecting Detroit before
21    any governmental entity in which there is a
22    reasonable possibility of an adverse decision
23    which could have a material adverse effect upon
24    the ability of Detroit to perform its obligations
25    under this agreement or which in any manner
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 1    questions the validity of this agreement."
 2        Sir, at the time -- either prior to or
 3    at the actual time of signing this, did anybody in
 4    the room ask Mr. Latimer if he had any such
 5    knowledge?
 6  A.   I don't believe anybody asked them that.
 7  Q.   As of the date of this signing, were you aware --
 8    strike that.
 9        Was Mr. Latimer the only DWSD employee
10    at that meeting?
11  A.   At which meeting?
12  Q.   At the signing itself.
13  A.   I don't recall.
14  Q.   Can you tell me which -- can you tell me whether
15    anybody within the City of Detroit other than
16    their counsel did a full review of this
17    acquisition agreement before signing?
18  A.   I'm not sure who reviewed it.
19  Q.   Did anybody ever communicate to you that they
20    reviewed it?
21        MR. FRANZINGER: Objection.  You
22    shouldn't disclose any discussions you had with
23    your client.
24        THE WITNESS: I don't recall.  My --
25    for what it's worth, I believe that this
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 1    acquisition had to be approved by the Detroit
 2    Water Board, so there presumably was some review
 3    at that level, but I want -- I didn't appear
 4    before them.  I don't know how they -- how or
 5    where or when they addressed this.
 6        BY MR. ADDIS: 
 7  Q.   Okay.  I want to take you to paragraph 5.3, sir,
 8    Litigation and Claims.  And this is on 14 of 25.
 9    I'm sorry.  I should have told you that first.
10    And, again, reading for the record, "Detroit
11    shall promptly inform the Macomb County and MID
12    in writing of any claims of which Detroit is or
13    becomes aware that are or might reasonably be
14    expected to become the subject of litigation
15    affecting the Macomb system or the transactions
16    contemplated by this agreement."
17        Now, sir, using that as a foundation,
18    did there come a time, sir, when you became aware
19    that DWSD employees were being questioned by the
20    FBI, a grand jury, or the U.S. Attorney's Office
21    regarding the practices of DWSD?
22        MR. FRANZINGER: Again, you should not
23    disclose any conversations that you had with the
24    client or that are based upon knowledge that you
25    had based on discussions you had with your client.
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 1        MR. WATSON: And I'll object to the
 2    foundation of the question, too.
 3        THE WITNESS: In any event, I don't
 4    recall any specific conversations with anybody
 5    about those activities.  I heard rumors just like
 6    everybody else.  I don't know where I heard them,
 7    how I heard them, but I just heard scuttlebutt.
 8    There was no one-on-one conversations with anybody
 9    about that subject.
10        BY MR. ADDIS: 
11  Q.   Okay.  When you heard these rumors or
12    scuttlebutt, okay, as you call it -- and I
13    understand how that goes through any office --
14    did you consider whether or not a written
15    notification of at least these rumors should have
16    been sent to Macomb County under paragraph 5.3?
17  A.   The knowledge I had about the scope of that
18    investigation was so vague and general there was
19    no way it could have alerted me to that -- any
20    connection between that investigation and this
21    transaction.
22  Q.   So the answer is you did not?
23  A.   I suppose that's the answer.  I can't remember the
24    question exactly.
25  Q.   1.13 on page 2 of 25, Global Settlement
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 1    Agreement, were you familiar, sir, with the
 2    Global Settlement Agreement?
 3  A.   Yes, I was.
 4  Q.   Were you familiar with what subjects that Global
 5    Settlement Agreement applied to?
 6  A.   Yes.
 7  Q.   What were those subjects that it applied to?
 8  A.   Well, at the time I was very familiar with it,
 9    even though it had been a few years, but today
10    sitting here today, I could only try to remember.
11    Interest rates, 800 megahertz radio, and a
12    gentleman's agreement, the Letter of Intent to
13    consummate these transactions.
14  Q.   And was that Global Settlement Agreement, sir,
15    something that was reached in conjunction with
16    the Feikens case?
17  A.   Yes.
18  Q.   Were you part of those negotiations in front of
19    Judge Feikens -- or might not have been in front
20    of him, but under the control of Judge Feikens
21    that led to that Global Settlement Agreement?
22  A.   Yes.
23  Q.   And as a result of that Global Settlement
24    Agreement, certain actions were applied to the
25    pricing of this acquisition agreement; is that
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 1    correct?
 2  A.   One of the issues addressed in the Global
 3    Settlement Agreement was carried forward as a
 4    credit on the purchase price.
 5  Q.   Okay.  And which one do you believe that was?
 6  A.   That was the roughly $17 million interest rate
 7    dispute resolution.
 8  Q.   So the $17 million that I've seen on that
 9    sheet --
10  A.   Yes.
11  Q.   -- and now that you've seen is for that interest
12    rate dispute resolution, correct?
13  A.   Correct.
14  Q.   Thank you.
15        (Mr. Ruegger not present at 4:18
16        p.m.)
17        MARKED FOR IDENTIFICATION: 
18        DEPOSITION EXHIBIT 12
19        4:18 p.m.
20        BY MR. ADDIS: 
21  Q.   Sir, I'm showing you what has been now marked as
22    Exhibit 12, and I believe that that is from that
23    agreement that we talked about, the Global
24    Settlement Agreement.  What I mean is what is in
25    there under the term "global settlement," about
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 1    three-quarters of the way down, says, as you can
 2    see, $17,050,000, correct?
 3  A.   I see that, yes.
 4  Q.   Yes.  And that is a recording, so to speak -- a
 5    written recording of what you just testified to
 6    as the settlement money for the interest rate
 7    dispute, correct?
 8  A.   That's correct.
 9  Q.   And that's what that reflects?
10  A.   That's correct.
11  Q.   Thank you.  When did you first become aware of an
12    investigation into Mr. Kilpatrick, Ferguson
13    and/or Mercado?
14  A.   You know, I really don't remember when I first
15    heard about it.  Like I said, it was just stuff I
16    heard on the street.  When it happened, I really
17    couldn't tell you.
18  Q.   Were you ever contacted by either the Department
19    of Justice, U.S. Attorney's Office, the FBI or
20    anybody regarding any knowledge you might have of
21    the operations of DWSD?
22  A.   No.
23  Q.   And to this day you have not been?
24  A.   I have not been.
25  Q.   Did any of the employees of the city -- of DWSD
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 1    ever supply you with copies of their subpoenas to
 2    appear before grand juries?
 3  A.   They did not.  As I said, I never spoke to anybody
 4    about it.
 5  Q.   Okay.  So basically what you're telling me is you
 6    have had absolutely no contact with DWSD
 7    employees regarding the investigation of DWSD and
 8    the subsequent prosecution of Kilpatrick, et al.?
 9  A.   Well, that's two different questions.
10  Q.   Okay.
11  A.   I never talked to anybody at DWSD about the
12    investigation.  Once the trial started, yeah,
13    everybody was talking about it.
14  Q.   I agree with that.  My point was this:  Were you
15    ever asked, approached or offer anybody any
16    advice or counsel regarding those issues raised
17    in U.S. vs. Kilpatrick regarding contracts of
18    DWSD?
19  A.   Absolutely not.
20  Q.   Okay.  That takes care of a large number.
21        Going back to the $17 million
22    settlement, were you involved in those
23    negotiations?
24  A.   I was involved in the negotiation of the 800
25    global settlement -- what was called the Global
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 1    Settlement Agreement.  The $17 million, as with
 2    all the numbers, are numbers that were generated
 3    by financial people.  It was what it was.
 4  Q.   All right.  I want to take you to paragraph --
 5    page 6 of 25, paragraph 2.4, under Article II,
 6    the Purchase and Sale.  Were you, sir, involved
 7    in the negotiation of that particular paragraph,
 8    which talks about assignment of warranty and
 9    guarantee rights?
10  A.   I was around when this topic was discussed.
11  Q.   Okay.  Was it -- did your firm author the first
12    draft of paragraph 2.4 or was it Mr. Bodman or
13    Mr. Misterovich?
14        MR. WATSON: Object to the form of the
15    question.  You can answer, if you can.
16        MR. ADDIS: If he know.
17        THE WITNESS: Just to make this easy,
18    all the provisions of this agreement, like this
19    one, were things addressed -- subjects that Macomb
20    County wanted, so they originated with Macomb
21    County.  They said they wanted all these things.
22    They proposed language.  There may have been some
23    negotiation, but all of these sorts of provisions
24    originated with Macomb.
25        BY MR. ADDIS: 

Page 42

 1  Q.   Okay.  And I'll accept that as your answer, sir,
 2    but do you remember any specific discussion about
 3    2.4?  Was there any warranty or guarantee or
 4    right that Detroit specifically refused to give
 5    up?
 6  A.   I'm not aware there was anything we refused to
 7    give up.
 8  Q.   Okay.  Thank you.  I'm taking my time moving
 9    through this so we can limit our time at this
10    table.
11        There has been, sir, I believe -- are
12    you aware, sir, that there has been litigation
13    commenced by MIDD against Inland?
14  A.   I've heard that there was some claims against the
15    contractors.  I didn't know who in particular the
16    claims were against.
17  Q.   In the course of your representation of the City
18    of Detroit, did you have cause to interact with
19    Inland?
20  A.   I only had one interaction with Inland in my
21    professional career working for DWSD.  I went out
22    to the site of the sewer collapse and there were
23    some Inland guys there, who I may have met.  That
24    was the one and only time I ever had contact with
25    anyone from Inland.

Page 43

 1  Q.   What caused you to go to the DWSD -- to the site
 2    of the sewer collapse?
 3  A.   I don't remember what took us out there.  I think
 4    it was just to see it.
 5  Q.   Okay.  That was long before this negotiation
 6    process of this agreement, correct?
 7  A.   When was the collapse?  '04?  '03?
 8  Q.   '04.
 9  A.   I think I just wanted to see it.
10  Q.   Okay.
11  A.   It was quite a sight.
12  Q.   Those of us who lived near it tried to avoid it.
13  A.   Then you know it was quite a sight.
14  Q.   It was quite a sight.
15        MR. ADDIS: If you give me five minutes
16    here, please.
17        (Off the record at 4:29 p.m.)
18        (Back on the record at 4:42 p.m.)
19        BY MR. ADDIS: 
20  Q.   When I tell you that I have just one question for
21    you, I mean it.  All right.  I started to tell
22    you about some ongoing litigation outside of this
23    particular litigation.  Have you been asked by
24    any party to provide information regarding or
25    testimony -- information or testimony regarding

Page 44

 1    MIDD vs. Inland pending in U.S. federal court?
 2  A.   I have not.
 3        MR. ADDIS: I'm all done.
 4        MR. WATSON: No questions.
 5        (The deposition was concluded at 4:43 p.m.
 6    Signature of the witness was not requested by
 7    counsel for the respective parties hereto.)
 8    
 9    
10    
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1                    CERTIFICATE OF NOTARY
   
 2  STATE OF MICHIGAN    )
   
 3                       ) SS
   
 4  COUNTY OF MACOMB     )
   
 5 
   
 6                  I, MELINDA S. MOORE, certify that this
   
 7       deposition was taken before me on the date
   
 8       hereinbefore set forth; that the foregoing
   
 9       questions and answers were recorded by me
   
10       stenographically and reduced to computer
   
11       transcription; that this is a true, full and
   
12       correct transcript of my stenographic notes so
   
13       taken; and that I am not related to, nor of
   
14       counsel to, either party nor interested in the
   
15       event of this cause.
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22                       MELINDA S. MOORE, CSR-2258
   
23                       Notary Public,
   
24                       Macomb County, Michigan
   
25         My Commission expires:  September 6, 2016
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 1               UNITED STATES BANKRUPTCY COURT
   
 2                 EASTERN DISTRICT OF MICHIGAN
   
 3                      SOUTHERN DIVISION
   
 4 
   
 5  __________________________
   
 6  In re:                    )    Case No. 13-53845
   
 7  CITY OF DETROIT, MICHIGAN )
   
 8                           )    Chapter 9
   
 9             Debtor        )
   
10  __________________________)    Hon. Steven W. Rhodes
   
11 
   
12 
   
13       The Deposition of WILLIAM MISTEROVICH,
   
14       Taken at 21777 Dunham Road,
   
15       Clinton Township, Michigan,
   
16       Commencing at 10:28 a.m.,
   
17       Monday, July 14, 2014,
   
18       Before Melinda S. Moore, CSR-2258.
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  APPEARANCES:
   
 2 
   
 3  RAECHEL M. BADALAMENTI (P64361)
   
 4  Kirk, Huth, Lange & Badalamenti, PLC
   
 5  19500 Hall Road
   
 6  Suite 100
   
 7  Clinton Township, Michigan 48038
   
 8  586.412.4900
   
 9  rbadalamenti@khlblaw.com
   
10       Appearing on behalf of the Macomb Interceptor
   
11       Drain Drainage District.
   
12 
   
13  ALBERT B. ADDIS (P31084)
   
14  O'Reilly Rancilio PC
   
15  12900 Hall Road
   
16  Suite 350
   
17  Sterling Heights, Michigan, 48313
   
18  586.726.1000
   
19  aaddis@orlaw.com
   
20       Appearing on behalf of the Macomb Interceptor
   
21       Drain Drainage District.
   
22 
   
23 
   
24 
   
25 
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 1  JEROME R. WATSON (P27082)
   
 2  Miller Canfield Paddock & Stone, PLC
   
 3  150 W. Jefferson Avenue
   
 4  Suite 2500
   
 5  Detroit, Michigan 48226
   
 6  313.963.6420
   
 7  watson@millercanfield.com
   
 8       Appearing on behalf of the City of
   
 9       Detroit.
   
10 
   
11  ARTHUR H. RUEGGER
   
12  Salans FMC SNR Denton
   
13  1221 Avenue of the Americas
   
14  New York, New York 10020
   
15  212.768.6881
   
16  arthur.ruegger@dentons.com
   
17       Appearing on behalf of the
   
18       Official Committee of Retirees
   
19       of the City of Detroit.
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1  Clinton Township, Michigan
 2  Monday, July 14, 2014
 3      10:28 a.m.
 4      WILLIAM MISTEROVICH,
 5  was thereupon called as a witness herein, and
 6  after having first been duly sworn to testify to
 7  the truth, the whole truth and nothing but the
 8  truth, was examined and testified as follows:
 9      MR. WATSON: Let the record reflect
10  this will be a deposition taken pursuant to Notice
11  and to be used for all pumps under the applicable
12  court rules.
13      EXAMINATION
14      BY MR. WATSON: 
15  Q.   Mr. Misterovich, I'll be asking you a series of
16    questions.  If you don't understand the question,
17    wish me to rephrase it or anything of that
18    nature, please ask that I do so and I'll try to
19    accommodate you.  Otherwise, I'll assume that
20    you've heard the question, understand it, and are
21    responding to it.  Okay?
22  A.   Yes.
23  Q.   Have you been deposed before?
24  A.   Yes.  I did want to mention that I've had carotid
25    artery surgery about two weeks ago, and today is
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 1    my first full day back in the office, and I still
 2    have some problem speaking fully.  My -- the side
 3    of my face and throat are still suffering from the
 4    effects of the surgery, so from time to time I may
 5    mispronounce some words or it may be difficult to
 6    understand what I'm saying, so I'm just putting
 7    everybody on notice of that condition.
 8  Q.   Okay.  We'll try to promptly proceed through this
 9    thing.
10  A.   Okay.
11  Q.   Would you briefly tell us your educational
12    background.
13  A.   Well, I earned a bachelor's degree in political
14    science from the University of Michigan in 1965,
15    and a law degree from Detroit College of Law in
16    1981.
17  Q.   How long have you worked for Macomb County?
18  A.   Since 1971.
19  Q.   And can you take us through the progression of
20    your positions at Macomb.
21  A.   I've had two -- two positions, as project
22    coordinator and legal coordinator.  That's one
23    job.  And since the year 2000 I've been Chief
24    Deputy Public Works Commissioner.
25  Q.   And as Chief Deputy Public Works Commissioner, do
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 1    you report directly to Mr. Marrocco?
 2  A.   I do.
 3  Q.   As part of your duties have you had business
 4    dealings involving the DWSD?
 5  A.   Yes.
 6  Q.   Can you describe for us the nature of the, I
 7    guess, business dealings you've had with DWSD.
 8  A.   DWSD has an extensive system in place called the
 9    partnering project or outreach reach program in
10    which DWSD has set up this program that involves
11    DWSD and communities that are served by the City
12    of Detroit Water and Sewerage Department.  They
13    have, perhaps, five or six different committees
14    that meet on a regular basis.  And early on I was
15    an active participate in those types of committee
16    meetings.  And periodically there would be
17    separate meetings between our office and the
18    officials of DWSD.  My involvement in the DWSD
19    outreach program has been limited of late, and I
20    deferred our office's representation to Craig Hupp
21    of Bodman, Longley, Bodman now.
22  Q.   What are your job duties -- what's the title of
23    your current position, deputy?
24  A.   Chief deputy.  We have two deputies, regular and
25    chief.

Page 8

 1  Q.   Who's the other deputy?
 2  A.   Richard Sulaka.
 3  Q.   What are your job duties as chief deputy?
 4  A.   Let me just mention about Richard Sulaka.  He is a
 5    new appointee.  I think he came on board in about
 6    August of last year.
 7  Q.   Okay.
 8  A.   My duties?
 9  Q.   Yes.
10  A.   In connection with DWSD?
11  Q.   Well, let's say generally first.
12  A.   Oh, generally.
13  Q.   And then second in connection with DWSD.
14  A.   Generally speaking, I stand in the shoes of the
15    commissioner and manage the Public Works
16    Department.  We have a staff of approximately 60
17    employees located at this office and the City of
18    St. Clair Shores at a facility called the Chapaton
19    Retention Basin.  So at those two locations we
20    have staff.  And I manage the personnel and
21    administration of the staff.
22        And in connection with management of
23    the office, I represent the commissioner on
24    various boards and other bodies such as Chapter 20
25    Drain Boards, Chapter 21 Drain Board, and other

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(2) Pages 5 - 8
13-53846-swr    Doc 7885-27    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 3 of 10



City of Detroit, Michigan
William Misterovich

July 14, 2014

Page 9

 1    drain districts, also the other drain districts
 2    include projects that are wastewater in nature,
 3    not stormwater.  I mention that because there
 4    could be some confusion.  We process these
 5    projects under the drain code, but the drain code
 6    allows the projects to consist of wastewater
 7    facilities.  So the Macomb Interceptor drain,
 8    which obviously is one of the parties of interest
 9    here, that's one of the projects that has been
10    carried out under Chapter 20 through our office.
11  Q.   And what have your dealings been with Detroit,
12    DWSD?
13  A.   What have the dealings been?
14  Q.   For instance, were you involved in litigation
15    before Judge Feikens involving Macomb and DWSD?
16  A.   Yes.  I would say I served as in-house counsel for
17    those proceedings, and would advise our retained
18    counsel, would work with them in consultation on
19    various issues that would come up, and that did
20    come up over the next 30 years, I guess, 35 years.
21  Q.   Do you recall at some point Detroit and Macomb
22    entered into negotiations in regard to Macomb
23    purchasing the Macomb Interceptor system?
24  A.   I do remember that, and I believe I was one of the
25    originators of that concept.
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 1  Q.   Do you recall when those negotiations first
 2    started?
 3  A.   I really can't give you a specific date, but I
 4    would say approximately two years before -- two
 5    and a half years before the acquisition agreement
 6    was signed, so I guess it would be maybe 2007 or
 7    so.
 8  Q.   And the negotiations started prior to that
 9    settlement agreement?
10  A.   Perhaps somewhat.
11  Q.   Do you recall there being some type of handshake
12    agreement in principle between Commissioner
13    Marrocco and DWSD Director Mercado in regard to
14    the purchase of the Macomb Interceptor proposal?
15  A.   I was not present for those discussions.  I know
16    they occurred.  And the commissioner's
17    understanding of the conversation with Mr. Mercado
18    is that the City of Detroit would agree to -- to
19    reducing our costs for the sewer repair.
20  Q.   Did Mr. Marrocco ever tell you that he had
21    reached a tentative agreement with Mr. Mercado
22    that Detroit would sell the system to Macomb with
23    the purchase price being generally the cost of
24    the debt -- the amount of the debt on the system?
25        MS. BADALAMENTI: I'm just going to put
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 1    an objection on the record to the extent that the
 2    information is conveyed to him for purposes of
 3    seeking or obtaining legal advice in his position
 4    as in-house counsel to the Macomb County Public
 5    Works Commissioner.  You can go ahead.
 6        BY MR. WATSON: 
 7  Q.   Did he ever relate such a discussion to you?
 8  A.   He did mention that he had met with Mr. Mercado
 9    and that there was this common understanding that
10    Detroit would grant Macomb County a credit.
11  Q.   What do you mean by a credit?
12  A.   Credit toward the purchase price -- the overall
13    purchase price of the -- what ended up being the
14    Macomb Interceptor drain system, which consists of
15    about 21 miles of sewer interceptor and pump
16    station and various other ancillary facilities.
17  Q.   I want to hand you what's been marked as Hupp
18    Exhibit 1, and ask if you can tell us what that
19    is.
20  A.   This is a settlement agreement commonly known
21    as -- referred to as the global settlement
22    involving the DWSD, Macomb County, Oakland County
23    and Wayne County.
24  Q.   Were you involved in negotiating this agreement
25    at all?

Page 12

 1  A.   Yes.
 2  Q.   What was your involvement?
 3  A.   Well, there's various items.  The settlement
 4    agreement covers a lot of ground.  Some of the
 5    items referenced deal specifically with Macomb
 6    County, such as the interceptor transfer and the
 7    2004 collapse claims and 2006 interceptor repairs,
 8    and the interceptor interest rate, plus the model
 9    contract.
10  Q.   And by model contract, are you referencing the
11    parties' intent that Detroit convey the system to
12    Macomb?
13  A.   No, the model contract deals with the ongoing
14    relationship between Detroit and the counties for
15    provision of wastewater services.  The agreement
16    you refer to is a separate acquisition agreement.
17  Q.   And who negotiated this agreement for Macomb and
18    who for Detroit?
19  A.   Craig Hupp of Bodman was our primary person
20    involved in the negotiations.  For Detroit I would
21    say it would be Attorney Mark Jacobs of Dykema
22    Gossett, and Bob Walters, in-house attorney with
23    DWSD.
24  Q.   Now, did you serve as in effect the client
25    representative for Macomb?

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(3) Pages 9 - 12
13-53846-swr    Doc 7885-27    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 4 of 10



City of Detroit, Michigan
William Misterovich

July 14, 2014

Page 13

 1  A.   Yes.
 2  Q.   And Walter was sort of the client representative
 3    for Detroit?
 4  A.   Right.
 5  Q.   Both you guys are attorneys?
 6  A.   Right.
 7  Q.   So it's a bunch of attorneys reaching a deal?
 8  A.   Room full of them.
 9  Q.   And I won't even get into the Oakland and Wayne
10    County attorneys.  We'll leave those out.
11  A.   Okay.
12  Q.   Looking at page 7 of the agreement -- 7 at the
13    bottom, it seems to be signed by Pamela Turner.
14    Do you see that?
15  A.   Yeah.  On my page 7 -- I guess there's two --
16  Q.   I think there are three page 7s.  We went through
17    this before.  Don't ask me why.  Well, they're
18    repeats of the same but they're different
19    signatures.
20  A.   Pam Turner, yes, interim director.
21  Q.   Was she involved in negotiating the deal at all?
22  A.   I don't recall her ever being present at the
23    negotiations.
24  Q.   Then the next page, if you look at that, seems to
25    be signed by Mr. Marrocco.

Page 14

 1  A.   That's correct.
 2  Q.   Was he involved in negotiating the deal?  What
 3    was his involvement, if you know?
 4  A.   Commissioner Marrocco would be kept informed of
 5    the proceedings as they moved forward.  The
 6    negotiations themselves normally took place at the
 7    DWSD office or at Bodman, and Commissioner
 8    Marrocco was not usually present at those
 9    meetings, but I was.
10  Q.   Now, this says "Settlement Agreement."  What did
11    it settle?
12  A.   It settled about 10 or 15 different matters.
13  Q.   After this was entered into, are you aware of any
14    outstanding disputes between Detroit and Macomb
15    that this -- did this sort of clear the slate at
16    that time or were there still things Detroit and
17    Macomb were arguing about?
18  A.   It seems to me there were a certain number of
19    loose ends that needed to be addressed, and the
20    deliberations took place over a long period of
21    time and eventually resulted in a settlement
22    agreement.
23  Q.   Now, let me ask you about this -- unnecessary
24    language there, but at the Hupp deposition
25    Mr. Hupp seemed to indicate that there was sort
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 1    of this tentative broad framework of a deal
 2    reached in maybe 2006 or '07 between Marrocco and
 3    Mercado.  But that was scuttled by Judge Feikens'
 4    decision pretty much.  Do you recall that?
 5  A.   I do recall that.
 6  Q.   And then, according to Mr. Hupp, the deal was
 7    kind of resurrected or a new deal was initiated
 8    when -- I'll find the name.  There was another
 9    gentleman that got involved.
10        MS. BADALAMENTI: O'Brien.
11        BY MR. WATSON: 
12  Q.   Mr. O'Brien sort of -- yeah, in spring of 2008
13    O'Brien became the facilitator and he helped the
14    parties to sort of initiate a new deal.  Do you
15    recall that?
16  A.   I do.
17  Q.   And was that when -- was it those negotiations
18    that eventually resulted in the settlement
19    agreement and the acquisition agreement?
20  A.   Yes.
21  Q.   Thank you.  Do you recall the negotiations that
22    O'Brien initiated?
23  A.   Not really.  I mean, I know he initiated them and
24    we discussed a lot of subjects, and I think it
25    covered most, if not many, of the items that are
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 1    in the settlement agreement.
 2  Q.   Is it fair to say that the agreements reached
 3    through those O'Brien-initiated discussions are
 4    reflected in the settlement agreement?
 5  A.   I believe so.
 6  Q.   How did you become aware of that sinkhole
 7    situation?
 8  A.   I think I heard or saw a report on television of
 9    the sinkhole.  I had been on vacation that week
10    prior, and I think it happened on a Saturday.  I
11    actually went to the site.
12  Q.   That Saturday?
13  A.   Yes, and saw the sinkhole.
14  Q.   I take it it was immense?
15  A.   Oh, it looked like an earthquake.
16  Q.   Do you know who ran that project on a day-to-day
17    basis?
18  A.   Victor Mercado was in charge, and I believe the
19    project engineer or construction manager was
20    Mr. Shukla -- I don't recall his first name --
21    DWSD.
22  Q.   Did you have any interaction with Shukla?
23  A.   You know, I knew Mr. Shukla from a prior project
24    that DWSD did for us, but I can't say that I
25    recall having any direct conversations with him on
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 1    the 15 Mile and Hayes sewer repair.  I did attend
 2    several meetings at the project site in a trailer.
 3    I remember Mr. Mercado being present and a lot of
 4    engineers from NTH.  And there were some people
 5    from the DWSD engineering staff such as a fellow
 6    named Awni Qaqish.  I don't believe he's with DWSD
 7    any longer.
 8  Q.   Did you have any formal role out there --
 9  A.   No.
10  Q.   -- in managing the project?
11  A.   No.
12  Q.   Investigating, overseeing, anything like that?
13  A.   No, but I directed our construction department to
14    assign an inspector to monitor the activities.
15  Q.   Who in the construction department was assigned?
16    Do you know?
17  A.   The construction manager was Don Penrod, and he
18    assigned primarily a fellow by the name of Tom
19    Stockel, S-t-o-c-k-e-l.  Tom might have been --
20    let's see.  Let me back up a little bit.  Don
21    Penrod's title was construction engineer, and I
22    think Tom Stockel's title was construction manager
23    or inspector.  He was promoted some time during
24    this time frame.  But it was Tom Stockel who was
25    on site on a regular basis.

Page 18

 1  Q.   Was Mr. Stockel there virtually every day at
 2    least when the project started?
 3  A.   I believe so.  Most every day if not every day.
 4  Q.   Do you know if there were daily meetings on the
 5    project between the team working on it?
 6  A.   I don't know that.
 7  Q.   Okay.  As far as you know, if Macomb wanted
 8    information on the project, to inspect what was
 9    going on or whatever, could it secure that from
10    Detroit?
11  A.   That was my understanding.
12  Q.   How long did the repairs take?  Do you recall?
13  A.   I think close to two years.
14  Q.   Do you recall the 1977 sewer collapse?
15  A.   I was here.
16  Q.   Okay.  Didn't it take longer to repair that one
17    than?
18  A.   It did, in part, though, because there was a long
19    period of time that was required for Detroit to
20    evaluate different options, present those options
21    to Macomb County, and get Macomb County's decision
22    on which way to proceed.
23  Q.   Was the 19 -- well, let me say, was the 2004
24    sewer collapse more of an emergency than the 1977
25    collapse?
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 1        MS. BADALAMENTI: I'm going to object
 2    to foundation.
 3        BY MR. WATSON: 
 4  Q.   If you know.
 5  A.   I would say characterizing them -- I'm not sure
 6    which one was more serious, but as I understand
 7    the 2004 incident, there was never a complete
 8    blockage overflow.  A certain amount of flow
 9    continued through the pipe even though it was
10    collapsed at that time.  It was not a total
11    blockage.  The -- of course the decision was made
12    to construct a bypass so that the permanent
13    repairs could be made.  Once the bypass was in
14    place, then the danger of having a spill was
15    pretty much eliminated.
16  Q.   At least initially were the repairs made on an
17    emergency basis to the interceptor in 2004?
18  A.   Yes.  That bypass was constructed.
19  Q.   Was there a dispute between Detroit and Macomb in
20    regard to the repairs?
21  A.   We had a lot of questions regarding the project as
22    it neared completion, the costs that were involved
23    in the work that was taking place, and we felt
24    that it was requiring too much time.  It should
25    have been done sooner.
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 1  Q.   And did that dispute eventually lead to
 2    litigation in the Feikens case?
 3  A.   I don't believe so.
 4  Q.   You do or --
 5  A.   I don't.
 6  Q.   Did you or anyone else at Macomb ever complain
 7    about the cost of the repairs?
 8  A.   Sure.
 9  Q.   And do you recall who you complained to?
10  A.   Each other.
11  Q.   Did you ever complain to anyone at Detroit or --
12  A.   I think comments were made back and forth, and as
13    this event unfolded and construction took place
14    and repair was made, we were having meetings with
15    DWSD on other issues.  We were meeting on a
16    regular basis every week or every two weeks.  And
17    so the subject of repair would come up in the
18    course of those conversations.  I can't give you a
19    date or time or exactly who was there, but we made
20    known the fact that we considered the cost that
21    was being incurred to be quite high.
22  Q.   Did you ever get a response from DWSD?  Do you
23    know who responded on DWSD?
24  A.   No, I can't give you a name.
25  Q.   Did anyone ever -- at DWSD, whether or not you
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 1    remember the name, say, no, these aren't too
 2    high?
 3  A.   That was the general response from DWSD, is that
 4    the costs that they were incurring were valid,
 5    bona fide and accurate.
 6  Q.   Do you know if anyone from the grand jury -- or
 7    anyone from Macomb was ever questioned by the
 8    grand jury?
 9  A.   Not to my knowledge.
10  Q.   Or the FBI or U.S. Attorney's Office?
11  A.   I don't believe anybody from Macomb County was
12    contacted, but I can't say for sure.
13  Q.   At some point did you find out that the U.S.
14    Attorney's Office was investigating potential
15    wrongdoing in the City of Detroit by the
16    Kilpatrick administration?
17  A.   Yes, I learned of that through newspaper reports
18    of the proceedings.
19  Q.   Didn't know prior to the newspapers?
20  A.   No.
21  Q.   Other than the folks indicted -- I think Mercado
22    and Miller, Kilpatrick, Ferguson are the ones I
23    recall -- are you aware of whether anyone else at
24    DWSD or anyone at DWSD was aware of this
25    wrongdoing?  Did you ever speak to anyone at DWSD
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 1    about it?
 2  A.   No, never discussed it with DWSD.  It was
 3    obviously a very sensitive subject.  We felt it
 4    was best not to bring it up.
 5  Q.   Looking at page 7 of the document before you, the
 6    second page 7, which contains -- it appears to be
 7    Mr. Marrocco's signature.
 8  A.   Yes.
 9  Q.   Did you advise Marrocco to sign?
10  A.   I did.
11  Q.   Okay.  Do you know if he went through and
12    carefully read this agreement before he signed
13    it?
14  A.   I believe he was advised by Craig Hupp, our
15    representative, and myself that the document was
16    in order and that he should sign it.
17  Q.   You don't recall him reading through it
18    carefully?
19  A.   I don't recall that.
20  Q.   Were you satisfied with the document, that it
21    accurately reflected the parties' decision?
22  A.   Yes.
23  Q.   Let me next hand to you what's been marked as
24    Exhibit 3 to the Hupp deposition.  I'll ask you
25    if you can tell us what that is.
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 1        MS. BADALAMENTI: Can we go off the
 2    record.
 3        (Off the record at 10:58 a.m.)
 4        (Back on the record at 10:58 a.m.)
 5        BY MR. WATSON: 
 6  Q.   Can you tell us what this agreement is.
 7  A.   This is the acquisition agreement between Macomb
 8    County, more accurately Macomb Interceptor Drain
 9    Drainage District and the County of Macomb with
10    the City of Detroit for purposes of what is known
11    as the MID system, consisting of approximately 21
12    and a half miles of sanitary sewer and other
13    facilities.
14  Q.   It's been testified to by, I believe, at least a
15    couple witnesses that this agreement was
16    patterned after the -- I call it the OMI
17    acquisition agreement.  Is that true?
18  A.   Yes.
19  Q.   Were you involved in drafting this agreement at
20    all?
21  A.   Yes.  I participated in discussions that were held
22    concerning its terms and conditions.
23  Q.   Is it fair to say that the Macomb team was pretty
24    much the same, you and Hupp, and the Detroit team
25    was pretty much the same, the primary players
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 1    being pretty much Jacobs and Walter?
 2  A.   Right.
 3  Q.   I don't think we've marked in this particular
 4    litigation that OMI acquisition agreement, but it
 5    was entered into or executed in 2009; this one,
 6    in 2010.  Why did it take so long for this one?
 7  A.   I think the primary reason was the concern or
 8    discussions over the purchase price.  In the OMI
 9    agreement, it basically was a wash.  There were no
10    funds exchanged between OMI and the City of
11    Detroit, as opposed to the MID agreement, which we
12    had costs that in the end that added up to over
13    $90 million
14  Q.   Let me show you what's been marked Hupp Exhibit 4
15    and I'll ask if you can tell us what that is.
16  A.   This is the computation of purchase price of the
17    MID facilities.
18  Q.   And two items -- I'm looking at "CS-1368 2005
19    repairs, $54,467,200."  Do you see that?
20  A.   Yes.
21  Q.   Was there any discussion during the negotiations
22    about the cost of those repairs?
23  A.   There was some discussion about the cost.
24  Q.   Do you recall what that discussion was?
25  A.   Just in general terms, Macomb County felt the

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(6) Pages 21 - 24
13-53846-swr    Doc 7885-27    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 7 of 10



City of Detroit, Michigan
William Misterovich

July 14, 2014

Page 25

 1    numbers were high and Detroit assured us they were
 2    accurate.
 3  Q.   And by accurate, Detroit indicated this is what
 4    it paid for the repairs?
 5  A.   Yes.
 6  Q.   Was there any discussion that you can recall
 7    about the reasonableness of the costs?
 8  A.   Again, just in general terms.
 9  Q.   What general terms were those?
10  A.   Macomb County felt the figures were high and
11    Detroit continued to assert that the numbers were
12    valid.
13  Q.   Okay.  What about the $17,050,000, about 80% of
14    the way down the document, that global
15    settlement, what does that represent?
16  A.   The 17 million was one of the items covered in the
17    global agreement dated 2009, and it represented a
18    credit to Macomb County for all of the costs that
19    were -- that are reflected in this Schedule 3.8.
20  Q.   At one point was the system debt at something
21    like 116 million?
22  A.   I don't recall it being quite that high.
23  Q.   What do you recall?  I see there's a 110.
24  A.   Yes, that's the number I remember.
25  Q.   And that was negotiated down, basically?
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 1  A.   Yes.
 2  Q.   And there were various, I take it, disputes
 3    between Detroit and Macomb with Macomb saying,
 4    look, bring the price down for this reason, and
 5    Detroit trying to draw the line and say, no, it
 6    shouldn't be lower?  Is that the way the
 7    negotiations went?
 8  A.   Yeah.  Detroit resisted our request for credits,
 9    but in the end, agreed to the $17 million figure,
10    and then the $17 million figure, I think, the
11    origin of it was Macomb County, when it filed a
12    complaint in front of Judge Feikens regarding the
13    cost, our position was that the cost of this
14    repair, instead of being assigned 100% to Macomb
15    County, should be spread to the regional sewer
16    system as a whole, and the 17 million, I think,
17    was the number that Macomb County -- it would have
18    benefitted Macomb County to the tune of about
19    $17 million if that had been put in place.  So
20    that's the origin of it.  But in the end, it was
21    applied not just to the 15 Mile sewer repair, but
22    to all the other projects as well, which included
23    the large amount for the Garfield interceptor,
24    $20 million, and then other repairs.
25  Q.   Do you remember when negotiating the 2009

Page 27

 1    settlement agreement Detroit agreed to reduce the
 2    purchase price by $3 million for credits that
 3    Oakland and Macomb wanted?
 4  A.   3 million as opposed to the 17 million?
 5  Q.   Well, an additional 3 million on top of the 17
 6    million.  And I'm looking here at -- where it
 7    says "Balance of OMI/Macomb Miscellaneous Rate
 8    Settlement 870,252."  Do you see that language?
 9  A.   No.  Where?
10  Q.   Almost right at the end, like three lines before
11    the bottom.
12  A.   Yeah.
13  Q.   Do you recall what that was for -- that credit?
14  A.   I don't remember that.
15  Q.   Were you satisfied with the acquisition
16    agreement?
17  A.   In general, yes.
18        (Off the record at 11:07 a.m.)
19        (Back on the record at 11:07 a.m.)
20        BY MR. WATSON: 
21  Q.   Let me hand you, Mr. Misterovich, what's been
22    marked as Hupp Exhibit 5, which says near the top
23    "Macomb Interceptor Acquisition Settlement and
24    Release of Certain Rate Disputes."  Do you see
25    that?
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 1  A.   Yes.
 2  Q.   What was the purpose of this agreement?  Or was
 3    it just a settlement of all the stuff listed in
 4    here?  Anything other than that?
 5  A.   I believe this settlement and release was signed
 6    at the same time as the acquisition agreement, and
 7    it was put together by Bodman to further define
 8    and expound on certain items in the settlement
 9    agreements such as the listing of the meters that
10    were being transferred, and other matters that
11    were referenced in the acquisition agreement but
12    apparently needed further briefing.
13  Q.   To your understanding, once the acquisition
14    agreement was executed and this settlement and
15    release agreement was executed, were there any
16    outstanding disputes between Macomb and Detroit?
17    Was everything resolved that you were aware of --
18    all disputes?
19        MS. BADALAMENTI: I'm just going to
20    object to foundation, but you can go ahead if you
21    know the answer.
22        THE WITNESS: We've had ongoing
23    disputes with Detroit for so long that it's hard
24    to recall what our position was at this point in
25    time, but the global agreement did seem to settle
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 1    most, if not all, matters.
 2        BY MR. WATSON: 
 3  Q.   When did you first --
 4  A.   You know, I would like to add something to that
 5    answer, because since the acquisition agreement,
 6    various other subject matters have come up in the
 7    course of negotiations with Detroit over rates and
 8    charges and annual rate increases and that type of
 9    thing, and we have differed with Detroit on some
10    of its proposals, and we've argued with them and
11    eventually reached agreement, and I'm thinking in
12    particular of the so-called look-back adjustments
13    that have been put in place.  So when you say did
14    this settlement agreement settle all matters with
15    Detroit, I guess I really need to modify my answer
16    and say it settled most agreements that existed or
17    were issues that existed at that time.  However,
18    since then other issues have surfaced and we've
19    needed to deal with them as they have arisen.
20  Q.   Do you recall any issues pending at that time?
21    The date of the acquisition agreement and the
22    settlement agreement were signed, September 2, I
23    believe, 2010 -- do you recall any agreements --
24    or disagreements or disputes with Detroit that
25    were pending then that weren't settled?
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 1  A.   I would say ongoing rate issues.  We generally
 2    would have questions when Detroit would propose
 3    new scheduled rates for the upcoming fiscal year.
 4  Q.   Prior to the time Macomb entered into the
 5    acquisition agreement, was it entitled under the
 6    terms of the agreement to secure documents from
 7    Detroit or inspect the system or take actions to
 8    satisfy itself that it was getting what it was
 9    paying for?
10  A.   The question is did we seek documentation of --
11  Q.   Well, the first question is:  Were you entitled
12    to seek documents?
13  A.   Yes.
14  Q.   And did you do that?
15  A.   We did.  Engineering assessment or condition
16    assessment of the Macomb facilities was conducted
17    not by our office but by the engineering firm of
18    NTH under contract with DWSD.  Those documents
19    were made available to us; so that report -- very
20    voluminous report documented the condition of the
21    sanitary sewers as they existed at that time.
22    Then separately we produced a detailed listing of
23    all the facilities and all of the contracts that
24    Detroit carried out to install the system, and it
25    was done over a period of years, in the 70s and
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 1    80s, and I think even beyond the 80s.  And so we
 2    did that type of paper review as well.
 3  Q.   Did Macomb ever do a valuation of the system, try
 4    to determine how much the system was worth?
 5  A.   I don't believe so.  We understood that our cost
 6    to acquire it would be the debt that existed at
 7    that time.
 8  Q.   And I take it to rebuild the system like this
 9    nowadays would be several times the cost?
10        MS. BADALAMENTI: I'm just going to
11    object to the foundation.  I think your question
12    is ambiguous, too.  Go ahead.
13        THE WITNESS: I'm not an engineer, so I
14    really can't evaluate what the current cost would
15    be.
16        BY MR. WATSON: 
17  Q.   Are you aware of, prior to entering into the
18    acquisition agreement, anyone at Macomb ever
19    requesting information as far as documents or
20    requesting an inspection that Detroit didn't
21    supply or comply with?
22  A.   No, I don't recall that happening.
23  Q.   And as I understand, the system was purchased as
24    is?
25  A.   Yes.
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 1        MR. WATSON: Let's take a break.  I
 2    want to speak to counsel here.
 3        (Off the record at 11:16 a.m.)
 4        (Back on the record at 11:18 a.m.)
 5        MR. WATSON: I have nothing further.
 6        MS. BADALAMENTI: I don't have any
 7    questions.
 8        (The deposition was concluded at 11:18 a.m.
 9    Signature of the witness was not requested by
10    counsel for the respective parties hereto.)
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1                    CERTIFICATE OF NOTARY
   
 2  STATE OF MICHIGAN    )
   
 3                       ) SS
   
 4  COUNTY OF MACOMB     )
   
 5 
   
 6                  I, MELINDA S. MOORE, certify that this
   
 7       deposition was taken before me on the date
   
 8       hereinbefore set forth; that the foregoing
   
 9       questions and answers were recorded by me
   
10       stenographically and reduced to computer
   
11       transcription; that this is a true, full and
   
12       correct transcript of my stenographic notes so
   
13       taken; and that I am not related to, nor of
   
14       counsel to, either party nor interested in the
   
15       event of this cause.
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22                       MELINDA S. MOORE, CSR-2258
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 1               UNITED STATES BANKRUPTCY COURT
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 4 
   
 5  __________________________
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 8                           )    Chapter 9
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11 
   
12 
   
13       The Deposition of ROBERT C. WALTER,
   
14       Taken at 150 W. Jefferson, Suite 2500,
   
15       Detroit, Michigan,
   
16       Commencing at 10:27 a.m.,
   
17       Friday, July 11, 2014,
   
18       Before Melinda S. Moore, CSR-2258.
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 2 
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22  faison@millercanfield.com
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25       Detroit and the Witness.
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 1  Detroit, Michigan
 2  Friday, July 11, 2014
 3      10:27 a.m.
 4      (Mr. Sierzenga not present at
 5      10:27 a.m.)
 6      ROBERT C. WALTER,
 7  was thereupon called as a witness herein, and
 8  after having first been duly sworn to testify to
 9  the truth, the whole truth and nothing but the
10  truth, was examined and testified as follows:
11      EXAMINATION
12      BY MS. BADALAMENTI: 
13  Q.   Sir, can you tell us your name for the record.
14  A.   Robert Charles Walter.
15  Q.   And, Mr. Walter, you're an attorney?
16  A.   Yes.
17  Q.   So you understand the deposition process?
18  A.   I do.
19  Q.   I have a tendency of getting a little ahead of
20    myself.  If I cut you off before you're finished
21    answering a question, let me know that I'll back
22    up.  And the same thing, even if you can
23    anticipate my question, make sure you wait and
24    let me finish it --
25  A.   Okay.
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 1  Q.   -- so the court reporter can get down what we're
 2    saying.
 3        Are you currently employed?
 4  A.   No.  I'm retired.
 5  Q.   When did you retire?
 6  A.   March of 2012.
 7  Q.   Where did you retire from?
 8  A.   City of Detroit Law Department.
 9  Q.   What was your position?
10  A.   Senior assistant corporation counsel.
11  Q.   Who was above you in the Law Department?
12  A.   At that time, my supervisor was Judith Turner and
13    then the director and -- was Krystal Crittendon,
14    and the deputy director was Edward Keelean.
15  Q.   The highest ranking person in that department was
16    Ed Keelean?
17  A.   No, he was the deputy director.  Krystal
18    Crittendon was the director.
19  Q.   What would your day-to-day duties have been as an
20    assistant -- senior assistant corporation
21    counsel?
22  A.   I was assigned to represent the Detroit Water and
23    Sewerage Department, and basically general counsel
24    work for whatever they wanted me to do.  I didn't
25    do litigation.  I wrote and reviewed contracts,
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 1    negotiated contracts, advised the department on
 2    any legal issues that they wanted advice on.
 3  Q.   Advise the DWSD?
 4  A.   Yes, that was -- I did some work for the Public
 5    Lighting Department, but mostly DWSD.
 6  Q.   When did you take the position of senior
 7    assistant corporation counsel?
 8  A.   I got promoted in the mid-90s -- '95 or '96.
 9  Q.   And were you always in that position assigned to
10    the DWSD?
11  A.   I was assigned to DWSD from the time I started at
12    the Law Department in 1982 until I retired.
13  Q.   With respect to any criminal investigations or
14    outside agencies investigating the DWSD, would
15    that have been something that you would become
16    involved with?
17  A.   No.  I was not involved in that.
18  Q.   What -- who would have been involved?
19  A.   Someone higher than me.  There were two federal
20    investigations of the department while I worked
21    there, when I just started there, in 1982, when
22    the director of the department, Charles Beckham
23    was indicted and subsequently convicted.  And that
24    was handled by my supervisor, Darryl Alexander,
25    and they add lawyer from Dykema -- a criminal
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 1    lawyer from Dykema Gossett named Howard O'Leary
 2    who worked on that.
 3        And then the one in the Kilpatrick
 4    administration was an headed by Edward Keelean,
 5    the deputy director of the department.
 6  Q.   And when did that investigation begin, to the
 7    best of your knowledge?
 8  A.   I don't remember a date.  I became aware of it
 9    when I was -- when Mr. Keelean and another lawyer
10    named Dennis Mazurek showed me a grand jury
11    subpoena for Water and Sewerage Department
12    documents and asked me who at the Water Board
13    Building they would contact to find all the files
14    that responded to that subpoena.
15  Q.   Do you know what time frame that was?
16  A.   I don't.
17  Q.   Did that grand jury subpoena request files or
18    people to testify?
19  A.   The ones that I saw -- and there were several of
20    them -- were all for documents.  They did subpoena
21    individuals to testify before the grand jury, but
22    I was not involved in that at all.
23  Q.   Do you know what came first, the subpoenas for
24    documents or subpoenas for individuals?
25  A.   I think it was the documents.
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 1  Q.   And so you were asked to compile the documents?
 2  A.   No, I was not.  Mr, Mazurek and Mr. Keelean
 3    compiled the documents.  They just -- because I
 4    was familiar with all of the water board's
 5    contracting processes, they always asked me who
 6    was the project manager for this contract that
 7    they were having to find documents on and I would
 8    tell them which building to go to and which people
 9    to contact to find the files, but I did not look
10    at the files or compile them myself.
11  Q.   Would you recognize those subpoenas if you saw
12    them now?
13  A.   I don't know.  I might.
14  Q.   Have you reviewed any grand jury subpoenas before
15    or in preparation for your deposition today?
16  A.   No, I have not.
17  Q.   Did you keep a separate file that --
18  A.   I did not.  Ed or Mr. Mazurek would show me the
19    subpoena and I would tell them where to find --
20    look for the files responsive to the subpoena, and
21    that was it.  I didn't keep copies of the
22    subpoenas myself.
23  Q.   Was Mr. Mazurek an attorney?
24  A.   Yes.
25  Q.   What was his position?
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 1  A.   Chief assistant corporation counsel.
 2  Q.   Did you work with him on other things or just
 3    this one?
 4  A.   I worked with Dennis on a number of issues.  He
 5    was the head of what's called the municipal
 6    section, which handled -- they responded to
 7    subpoenas in actions where the city was not a
 8    party.  They advised the city council on ordinance
 9    drafting, and they handled all the Freedom of
10    Information Act requests, so anytime the Water and
11    Sewerage Department got FOIAs, and things like
12    that, I would deal with him.
13  Q.   How about Ed Keelean?  How often did you interact
14    with him?
15  A.   Not all that often.  Primarily I dealt with my
16    supervisors.  In the chain of command above me
17    there was my supervisor, Judith Turner, and then
18    she reported to Dennis Mazurek, who reported to Ed
19    Keelean and Krystal Crittendon.
20  Q.   When you were shown the grand jury subpoenas, do
21    you know what year that was?
22  A.   I don't.
23  Q.   When you were shown the grand jury subpoenas, was
24    that the first time that Mr. Keelean had asked
25    you to get something or direct him in the right
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 1    way since you became -- or since he became the
 2    director?
 3  A.   I think so, yes.  I mean, basically I would deal
 4    with him if was writing a legal opinion for the
 5    Law Department that either he or the corporation
 6    counsel had to sign off on, but it was just
 7    projects like that.  An average week, I had no
 8    contact with him.
 9  Q.   Did you -- in order to answer his questions, did
10    you have to ask him about the investigation and
11    the nature -- the nature of the investigation?
12  A.   Yes.  And although I don't know how much the
13    federal investigators were telling him, he was the
14    liaison between the federal investigators and the
15    city.  And I don't know what they told him.
16  Q.   What did he tell you?
17  A.   That he was receiving subpoenas, that he was
18    compiling documents, and that he also sat in on
19    some of the interviews where the federal
20    investigators were interviewing city employees.
21    This was before some of them got called before the
22    grand jury.
23  Q.   Had you sat in on any interviews?
24  A.   No, but I was interviewed by the assistant U.S.
25    attorney who was on the investigation.
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 1  Q.   When was that?
 2  A.   I don't remember the date.  It was several months
 3    before the indictment came out.
 4  Q.   In 2010?
 5  A.   It might have been.  Either late 2009 or early
 6    2010.
 7  Q.   So going back to the conversation with
 8    Mr. Keelean, did he tell you what was being
 9    investigated?
10  A.   I don't know if this is privileged or not, but --
11        MR. FAISON: If you think it might be
12    privileged, then establish the parameters, and
13    then we can figure out whether it's privileged or
14    not.
15        THE WITNESS: He told me general --
16        MR. FAISON: Not what -- in terms of
17    the conversation, how did the conversation come
18    up, and did you feel that you were offering law
19    advice to him?
20        THE WITNESS: Well, no, I wasn't
21    offering any legal advice.  There were
22    investigations as far as it involved the
23    department that I worked with, of kickbacks being
24    paid by contractors or extorted from contractors,
25    and there was also in a housing department
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 1    contract that I got stuck working on an allegation
 2    of bid rigging.
 3        BY MS. BADALAMENTI: 
 4  Q.   You said kickbacks that were paid by or extorted
 5    from contractors.  Do you know which one was
 6    being investigated?
 7  A.   No.
 8  Q.   Did Mr. Keelean tell you it was one or the other
 9    or did you gather that information on your own?
10  A.   A lot of that came from just reading the
11    newspapers and watching the television news.  The
12    news media were -- I probably got more information
13    about the investigation from reading the
14    newspapers than I did from talking to Ed Keelean.
15  Q.   Would that have been at the time that you were
16    answering these subpoenas you saw this
17    information going on in the news?
18  A.   The investigation was all over the newspapers and
19    the TV stations.
20  Q.   What was the housing project?
21  A.   That was a fed -- the federal government, the
22    Department of Housing and Urban Development, was
23    putting up the money to rebuild an old public
24    housing project on the west side of Detroit.  The
25    old one had demolished -- been demolished, and
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 1    they were going to build a new one, and I got
 2    involved as special assignment away from my
 3    regular work, to get involved in negotiating that
 4    contract between the city and the federal
 5    government.
 6  Q.   Was it within your -- the course and scope of
 7    your employment to negotiate contracts that
 8    involved the DWSD?
 9  A.   Yes.
10  Q.   Did you actually write those contracts?
11  A.   The department had some standard contract forms
12    for construction contracts, consultant contracts,
13    water service contracts and sewer service
14    contracts with suburbs, and I was involved in
15    developing all of those basic format contracts.
16    And then we'd start with that and -- for the
17    construction contracts and consultant contract,
18    they didn't change very much.  In fact, we just --
19    the water service contracts, there were a few
20    provisions we would tweak or touch, but mostly it
21    was boilerplate.  But I was involved in writing
22    them, yes.
23  Q.   The presubpoena, during the interview process by
24    the United States Attorney's Office, what did you
25    understand the nature of the investigation to be?
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 1  A.   It dealt with misconduct involving city contracts.
 2  Q.   DWSD contracts or other city contracts?
 3  A.   Both.
 4  Q.   Did you learn during the course of those
 5    interviews that you attended or your own
 6    interview what contracts were being investigated?
 7  A.   I didn't -- the only interviews that I attended
 8    was my own, and they were not asking me about
 9    specific contracts.  They were asking me what the
10    city's normal contracting procedures were, how did
11    contracts get awarded, how did the bid process
12    start, how did the bid evaluation process work.
13    And it was more general background information.
14    They did not ask me about any specific contracts
15    or contractors.
16  Q.   Did they ask you about the sinkhole project?
17  A.   No.
18  Q.   Did they ask you about Inland Waters?
19  A.   No.
20  Q.   Did they ask you about Tony Soave?
21  A.   No.
22  Q.   Any representatives, employees, agents of Inland
23    Waters?
24  A.   No.
25  Q.   What was the typical DWSD contracting process,
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 1    the bidding process?
 2  A.   Well, there were two types of contracts,
 3    construction contract -- well, more than two, but
 4    I'll start with -- construction contracts would
 5    start with a design.  You would give the design, a
 6    whole sheaf of engineering drawings and the
 7    boilerplate contract documents to the bidders.
 8    They would submit sealed competitive bids, and the
 9    lower bidder was supposed to get the contract.
10        Then you would have what were called
11    professional services contracts, which were either
12    contracts for services by engineering firms in
13    which there was a bid evaluation process where
14    price was a factor but there were other factors
15    like professional competence, experience in doing
16    the type of work to be covered by that contract.
17        And then you had for some big projects
18    design-build contracts where you would be
19    evaluating -- where you would give them project
20    scope and they would process a basic design and a
21    construction and design budget, and that was
22    evaluated.  It wasn't a pure competitive bid
23    situation.  You would look at the price but also
24    look at the design and the competence of the
25    contractors who were on the bid team.  Those were
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 1    usually a joint venture between the general
 2    contractor and the design firm.
 3  Q.   What was the -- which of these examples would the
 4    sinkhole project be characterized as?
 5  A.   The sinkhole project was kind of unique.  That was
 6    an emergency.  So what they did was they took an
 7    existing sewer repair contract with Inland Waters,
 8    who was already working on sewer repair and had
 9    their equipment and team mobilized and were
10    available.  They moved them all out to the
11    sinkhole and had them stabilize the situation and
12    build an emergency bypass around the sinkhole to
13    keep the sewage flowing and keep it from backing
14    up in all the sewers upstream.
15  Q.   That contract was -- that was already in place
16    was CS-1368?
17  A.   Yes.
18  Q.   How was CS-1368 awarded?  Was it through --
19  A.   That was a professional -- CS stands for
20    consultant services.
21        MR. FAISON: You're going to have to
22    let her finish her question.
23        THE WITNESS: I'm sorry.
24        BY MS. BADALAMENTI: 
25  Q.   Which of the three types of contracts that you
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 1    just referred to would CS-1368 fall within?
 2  A.   That was a professional service -- actually, wait.
 3    It was a professional services contract but they
 4    were managing sewer repairs.
 5  Q.   Who was the -- so that would have been subject to
 6    a bid evaluation process?
 7  A.   Yeah.  That contract would have been an
 8    evaluation, not a pure competitive bid.
 9  Q.   So a pure competitive bid the low bidder gets it,
10    period?
11  A.   Yes.
12  Q.   In a professional services contract, bidders are
13    evaluated on a rating system?
14  A.   There's a rating system.  When the contracts go
15    out for bids, the contractors are told what the
16    basic criteria are.  They are not told how those
17    are weighted.  And they are not told -- I don't
18    think -- they were not told the identity of the
19    committee that was going to evaluate the bid.
20  Q.   And is it your understanding that Inland Waters
21    was evaluated before it was awarded CS-1368?
22  A.   Yes.
23  Q.   Who did that evaluation?
24  A.   I don't know who the members of the committee
25    were.  For every bid evaluation the director of
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 1    the department would appoint a committee to do the
 2    evaluation.  I don't know who was on the committee
 3    for that contract.  I did not serve on the bid
 4    evaluation committees.
 5  Q.   Do you remember a contract CS-1372?
 6  A.   No.
 7  Q.   Do you remember that the sinkhole or sewer
 8    lining -- sorry -- the sewer lining work that was
 9    to be performed under CS-1368 was originally the
10    subject of a different contract with Lakeshore
11    who had been awarded through the bid process?
12  A.   No, I was not aware of that.
13        (Mr. Sierzenga present at
14        10:45 a.m.)
15        BY MS. BADALAMENTI: 
16  Q.   Okay.  But your understanding is CS-1368 was
17    competitively bid?
18  A.   Yes.
19  Q.   As a professional services contract?
20  A.   Yes.
21  Q.   And you have no knowledge of the contract that
22    was initially awarded to Lakeshore and then
23    cancelled?
24  A.   No.
25  Q.   And moved over to 1368?
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 1  A.   I may have heard about it at the time, but I don't
 2    remember anything about it.
 3  Q.   If you had heard about it, who would that have
 4    been from?
 5  A.   Probably Darryl Latimer.  He was running the
 6    contracts and grants group in those days.
 7  Q.   Had there ever been something like that happen
 8    where a contract -- professional services
 9    contract had been awarded and it was cancelled
10    and a different contractor was given the award?
11  A.   Contracts were awarded and terminated on a regular
12    basis usually, so it would not raise any red flags
13    to me if work got shifted from one to the other.
14  Q.   Do you know who would direct such a process to
15    occur?
16  A.   That would come from the director.
17  Q.   The director of?
18  A.   The Water and Sewerage Department.
19  Q.   And at this time who would that have been?
20  A.   Victor Mercado.
21  Q.   Do you remember having any conversations with
22    Victor Mercado about 1372 being cancelled?
23  A.   No.
24  Q.   Was it your understanding that when 1372 was
25    cancelled and it was moved over to some different
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 1    contractor, was the process completed again?  Was
 2    the evaluation process completed again?
 3  A.   Well, when 1368 was awarded, there would have been
 4    an evaluation.  If work was added to or taken out
 5    of the scope of the contract, that would have been
 6    done by a contract amendment after the contract
 7    was awarded.
 8  Q.   Okay.
 9  A.   I mean, there's a scope of work in the contract
10    when it goes out for bids, but that can be changed
11    by amendments that either add work or take work
12    out.
13  Q.   So if 1372 was cancelled and that was moved over
14    to a different contractor, it would be your
15    belief that would be due to a different scope of
16    work than on 1368?
17  A.   I don't understand the question.
18  Q.   The contract CS-1368 was awarded to Inland
19    Waters, correct?
20  A.   Yes.
21  Q.   And your belief is that it was awarded pursuant
22    to a bidding process?
23  A.   Yes.
24  Q.   A professional services evaluation process,
25    right?

Page 23

 1  A.   Yes.
 2  Q.   My question is whether -- what information you
 3    have regarding that award process.
 4  A.   I really don't remember anything about the award
 5    of that specific contract, because generally I was
 6    not involved in evaluation of bids.  Once the
 7    contract was signed, I would review it before it
 8    went to the Board of Water Commissioners for
 9    approval.
10        MARKED FOR IDENTIFICATION: 
11        DEPOSITION EXHIBIT 1
12        10:50 a.m.
13        BY MS. BADALAMENTI: 
14  Q.   Do you recognize the document that I have just
15    handed you?
16  A.   This is Amendment No. 1 to Contract 1368.
17  Q.   Do you recognize the exhibit that's been --
18    document that's been marked Exhibit 1?
19  A.   I do.
20  Q.   Were you involved in the award of this Amendment
21    1 to CS-1368?
22  A.   No.
23  Q.   Were you involved in the preparation of this
24    Amendment 1?
25  A.   The preparation was done by the contracts and
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 1    grants group.  I would review it after the
 2    negotiation was finalized, but typically the
 3    negotiation of an amendment was done by the
 4    contracts and grants group and engineers who were
 5    the project managers for the contract.  I
 6    generally was not involved in that.
 7  Q.   What was the scope of the work that was covered
 8    by this Amendment 1?
 9  A.   The scope of the work is -- actually there is no
10    scope of work in this amendment, which means that
11    the scope of work that was in the initial contract
12    would remain in place.  And it looks like this one
13    was simply adding additional funding to cover more
14    of the same types of work.
15  Q.   Who would be -- who would initiate an amendment
16    like this where they're approving more money for
17    the same work?
18  A.   That would typically be the engineering department
19    that was administering the contract.  If they
20    found that there was more work that needed to be
21    done, then they would ask for a budget increase
22    and a contract amendment putting more money.  And
23    sometimes they would add work to the scope of a
24    contract.  And this one -- this amendment doesn't
25    do that.  It's just sewer inspection and relining,
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 1    and there are unit prices for various sizes of
 2    pipe.
 3  Q.   Is it your understanding that the work had
 4    changed in some aspect or that it had -- the
 5    scope of the original work was different when
 6    they got in to do it, or what was the reason that
 7    amendment was necessary?
 8  A.   Well, the explanation is in the second and third
 9    pages of this exhibit.  There's a memorandum to
10    the Board of Water Commissioners from the director
11    explaining the need for the contract amendment,
12    which simply says that they're inspecting and
13    relining old sewers, and that they want to have
14    additional work done, but it's the same type of
15    work.  They're just adding more money.
16  Q.   Is it additional work or are they relining a
17    different areas or --
18  A.   This covers sewers for the whole area of the
19    city -- service area.
20  Q.   Did the original 1368 cover the same scope?
21  A.   I haven't seen the original -- the scope of work
22    is in contract -- the original contract document,
23    which I do not have before me.
24        MARKED FOR IDENTIFICATION: 
25        DEPOSITION EXHIBIT 2
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 1        10:55 a.m.
 2        BY MS. BADALAMENTI: 
 3  Q.   I marked as Exhibit 2 a document that is titled
 4    Contract CS-1368.  Do you recognize that
 5    document?
 6  A.   Yes, I do.
 7  Q.   Is that the original contract?
 8  A.   This is the original contract that Exhibit 1
 9    amended.
10  Q.   With that now in front of you, are you able to
11    tell me whether or not the area or type or
12    anything about the scope of work changed?
13  A.   The scope of work was not changed by the
14    amendment.  The scope of work involves inspecting
15    sewers owned by the Detroit Water and Sewerage
16    Department, evaluating their condition, and
17    repairing and relining the ones that needed
18    repair.
19  Q.   So did the job change to necessitate Amendment 1
20    or did something else occur to necessitate
21    Amendment 1?
22  A.   As I read these two documents, what happened was
23    they spent the full budget on the original
24    contract and decided they needed to have more of
25    that work done and more sewers inspected, so they
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 1    added additional money to the budget for more
 2    sewer inspection and relining.
 3  Q.   Would there have been any review to determine why
 4    the full budget was spent but the project not
 5    complete in that sort of circumstance?
 6  A.   Well, the City of Detroit has over a thousand
 7    miles of sewers, and so there is a constant need
 8    to inspect and repair, because many of them are
 9    over 50 years old and some of them are
10    deteriorating.  So you can't ever say the sewer
11    system is fixed and it's set.  It's always
12    changing.
13  Q.   So it's your understanding that simply that more
14    work needed to be done?
15  A.   For Amendment 1, yes.
16  Q.   What was the date of the original contract?
17  A.   The original contract was approved by the Detroit
18    City Council on June 26, 2002.
19  Q.   And would you agree with me that it contemplated
20    three years' worth of sewer lining work?
21  A.   Yes, actually 4.03 of the contract says the
22    contract duration is three years.
23  Q.   So it wasn't that we were going outside of that
24    original three-year term and the sewers still
25    needed to be inspected and repaired and lined;

Page 28

 1    we're within that time frame, right, when we
 2    enter into Amendment 1?
 3  A.   Amendment 1 was approved by the city council on
 4    February 2nd, 2005, so --
 5  Q.   Amendment 1 is -- there's a motion to the Board
 6    of Water Commissioners as of August 25th of 2004,
 7    correct?
 8  A.   Right.
 9  Q.   So the board might not approve it until 2005, but
10    they've used up their budget from the original --
11  A.   At some point.
12  Q.   Hold on.  Let me finish.  They've used up their
13    budget from 2002 to August 25th of 2004?  That's
14    when they request additional funding?
15  A.   They requested an additional $10 million to do
16    more work and they did not -- this Amendment No. 1
17    did not extend the time of performance.
18  Q.   So within the same three-year time frame we're
19    upping the budget $10 million?
20  A.   Yeah.
21        MR. FAISON: I object to the suggestion
22    that all money had been used up on the contract at
23    the time the motion was filed.  There is no
24    evidence to support that suggestion.
25        MS. BADALAMENTI: I appreciate the
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 1    testimony, counsel, but I think Mr. Walter
 2    testified that as of the motion, but I'll ask him.
 3        BY MS. BADALAMENTI: 
 4  Q.   As of the date of the motion, it looks to me like
 5    Victor Mercado is representing in page 2 and 3
 6    that additional funding is necessary, but what is
 7    your understanding?
 8  A.   He's saying -- it's on the second page of the
 9    motion -- and I'll quote:  "In order to provide
10    the department with the means necessary to
11    continue the rehabilitation work described above,
12    and respond to potential sewer repair emergencies
13    until a new contract is in place, it is
14    recommended that the budget for Contract CS-1368
15    be increased by $10,000,000 to close out the
16    contract."
17  Q.   In the first line of page 3 it says "The current
18    balance of approximately $12,200,000.00 is
19    insufficient to cover the monthly cost of
20    rehabilitation," which is about $1,600,000 per
21    month.  Is it your understanding that that
22    $1.6 million per month was what was originally
23    contemplated by CS-1368 or that that amount was
24    more, such that the funding was going to run out
25    during the three-year term?
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 1  A.   I think the original anticipation was that the
 2    budget was going to be -- in the original
 3    contract, was going to be sufficient for the
 4    three-year term, but obviously they found
 5    additional work.  You don't know what state the
 6    sewers are in until you actually get in there and
 7    take a look at them.  And obviously they found
 8    more deterioration in the sewers and they wanted
 9    to have more work done.
10  Q.   So in the professional services context you told
11    me that there is a design process that goes into
12    the proposal submitted by the professional.  So
13    is it your testimony now that they might not have
14    known what the design or nature or how much sewer
15    they were going to be covering --
16  A.   Well --
17        MR. FAISON: Hold on.  Let her --
18        MS. BADALAMENTI: That's okay.
19        MR. FAISON: Let her finish her
20    question.  That way I can figure out whether the
21    question is objectionable or not before you
22    answer.
23        THE WITNESS: Okay.  This was not
24    really a design contract.  This was more an
25    as-needed inspection and rehabilitation work for
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 1    relining old sewers that were deteriorated.  You
 2    just look at the condition of the sewer, and if
 3    it's cracking or pitting, you reline it.
 4        BY MS. BADALAMENTI: 
 5  Q.   So this CS-1368 wasn't really any of those three
 6    types of contracts.  That's what you're telling
 7    me now.  It wasn't construction contracts; it
 8    wasn't a professional services contract; it
 9    wasn't a design-build contract.  It was something
10    different.  Now we have a fourth category of
11    contract?
12  A.   Well, this -- this would be more of -- the scope
13    of work here is inspecting sewers and relining the
14    ones that need to be relined.  So the inspection
15    work and evaluation is professional services, and
16    the relining work is basically construction work;
17    so they were doing both in this contract.
18  Q.   So is it your testimony that this is a fourth
19    type of contract?  It's not one of those three?
20  A.   Yeah, there -- yeah.
21  Q.   What other contracts were as-needed contracts?
22  A.   Oh, the sludge hauling contracts for the
23    wastewater treatment plant.  Depending on how many
24    tons of sludge the plant produces -- you'd have
25    trucking companies on call.  You would have what
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 1    were called as-needed design services where you'd
 2    have engineering firms under contract and you
 3    would assign projects to them.
 4        You had what was called skilled
 5    maintenance contracts where you would have
 6    contractors that would provide skilled trades work
 7    at pump stations and water treatment plants and
 8    the sewer plant.  And that was all on an as-needed
 9    basis.  Some days they'd be doing nothing and some
10    days they'd have a full crew.
11  Q.   Those contracts would have a total contract
12    amount and they would work for a certain period
13    of time within that contract amount, right?
14  A.   You would start -- yeah, you would have a contract
15    amount that they could not go over without an
16    amendment increasing the price, and there would be
17    an initial time frame, and that would require a
18    contract amendment to shorten or extend it.
19  Q.   The sludge hauling contracts, the engineering
20    contracts, were those -- were there typically
21    amendments in connection with those types of
22    contracts?
23  A.   Yes.
24  Q.   Would the amendments not extend the time but
25    extend the budget?
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 1  A.   You could get any combination of that.  You could
 2    have a time-only extension.  You could have a
 3    budget extension or you could have both.
 4  Q.   Tell me some of the amendments that you're aware
 5    of on these as-needed-type contracts where the
 6    time is not extended but the budget is.  Any
 7    other example you can give me?
 8  A.   Oh, sometimes on the sludge hauling contracts, if
 9    you've got -- if the plant was producing more
10    sludge than normal, things like that.
11  Q.   Any others?
12  A.   It could happen on any type of contract.
13  Q.   Was this the only contract that you were involved
14    with where the City of Detroit was contracting
15    with a contractor or professional services
16    provider to inspect the sewer system?
17  A.   No.  There were a number of those contracts over
18    the years.
19  Q.   Who were some of the other contractors?
20  A.   There was a company called Insituform --
21    Insituform of Michigan, which was owned by the
22    same holding company that owns Inland Waters.
23    There was a company called Lanzo Construction that
24    had a contract for relining some of the larger
25    sewers and outfalls on the Detroit River.  Those

Page 34

 1    are the ones I can think of off the top of my
 2    head.
 3  Q.   Would the contract with Lanzo have an amendment
 4    like this one where it was not extending the time
 5    but it did extend the budget?
 6  A.   I don't know.
 7  Q.   Do you know what that contract number was?
 8  A.   No.
 9  Q.   How about the contract with Insituform?  Were
10    there extensions of the budget without extensions
11    of time for performance?
12  A.   There were amendments to that contract.  There
13    were several contracts with Insituform over the
14    years because for a long time Insituform owned the
15    patent on the sewer relining process, and they
16    were the only company that could do that kind of
17    work, and then -- and there were amendments to
18    that contract.  Typically those were extending
19    both the time and increasing the budget.  And
20    eventually there was some other processes that
21    competed with Insituform that came onto the
22    market, and then we could start competitively
23    bidding those contracts.
24  Q.   The next amendment that comes to CS-1368,
25    Amendment 2, I am marking as Exhibit 3.
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 1        MARKED FOR IDENTIFICATION: 
 2        DEPOSITION EXHIBIT 3
 3        11:08 a.m.
 4        BY MS. BADALAMENTI: 
 5  Q.   Do you recognize that document?
 6  A.   Um-hmm.  I do.
 7  Q.   When do you believe that Amendment 2 was entered
 8    into?
 9  A.   By city charter the official date of the contract
10    is the date of city council approval, which in
11    this case is -- well, it says December 20 --
12    either 20 or 30.  I can't read the purchasing
13    director's handwriting, but it's December either
14    the 20th or 30th of 2004.
15  Q.   And what do you understand Amendment 2 to cover?
16  A.   This is the contract for the emergency work after
17    the sewer collapsed on 15 Mile Road.
18  Q.   That sewer collapse occurred August 22, 2004.
19    Does that sound about right now?
20  A.   That sounds right.
21  Q.   Would this -- there have been some discussions
22    with Inland Waters about the terms of this
23    amendment when it was put on the sinkhole repair
24    project, in other words, immediately or within
25    days of its occurrence?
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 1  A.   Yeah.  Somebody at the department would have
 2    talked to them about what it was going to take to
 3    get them out there, get them mobilized, and get
 4    the initial emergency stabilization work done.
 5  Q.   Who would -- when you say someone at the
 6    department, do you mean your department?
 7  A.   Not me.  Someone at the Water and Sewerage
 8    Department.
 9  Q.   Any idea who would have that type of conversation
10    or any idea who had that conversation?
11  A.   Well, on something this big, the director, Victor
12    Mercado, would have been involved, and some -- he
13    would have had some people from the engineering
14    department involved in that as well.  I was not
15    involved in the meetings with Inland Waters.
16  Q.   When you -- when you do get involved, what do you
17    -- I guess what time frame do you get involved?
18    Is it within days or weeks?
19  A.   I was actually out at the site of the collapse a
20    couple days after it happened.
21  Q.   And why is that?
22  A.   Because it was a big emergency project and I
23    worked with Darryl Latimer on putting this
24    contract amendment together.
25  Q.   What information did you take from the site visit
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 1    to put this contract together?
 2  A.   Well, the site visit was just to go out there and
 3    see how bad the situation was.  It was a huge hole
 4    about 60 feet deep and there were four houses with
 5    half their backyard in the bottom of the hole.
 6    There was going to be a lot of work for lawyers on
 7    a project like that.
 8  Q.   A lot of work for what?
 9  A.   Lawyers on a project like that.  And so basically
10    Darryl and I took the scope of work that the
11    engineers worked out with Inland Waters in the
12    original budget and put it in the city's amendment
13    form and fast-tracked it through the Board of
14    Water Commissioners for approval.
15        MR. FAISON: Can you keep your voice
16    up.
17        THE WITNESS: Okay.
18        BY MS. BADALAMENTI: 
19  Q.   So by the time you got out there a couple days
20    later, the scope and the budget is already
21    decided on?
22  A.   They were being worked out.
23  Q.   Being worked out by whom?
24  A.   By the department's engineers and the Inland
25    Waters project managers who were out there at the
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 1    site.
 2  Q.   Was Victor Mercado out there at the site?
 3  A.   He was out there at the site, yes.
 4  Q.   When you say the project engineers, who do you
 5    remember being out there?
 6  A.   Ramesh -- for the City of Detroit it was Ramesh
 7    Shukla, and there were some other people out
 8    there, too, but he was the one that was the DWSD
 9    point person.  And I think Mercado said that he
10    was out there every day for the first month.
11  Q.   That he himself or he, Shukla?
12  A.   No -- well, both of them.
13  Q.   Do you know if the mayor was ever out there?
14  A.   He went out there once that I know of, because I
15    saw photos of him with -- out there wearing a hard
16    hat and a safety vest.  I don't know if he went
17    out there again, but I know Mercado gave him a
18    tour of the site.
19  Q.   Are there actually in the City of Detroit --
20    prior to city council approval, can amounts be
21    paid on contracts that are awarded but not
22    formalized by council approval?
23  A.   There is a procedure in the city's purchasing
24    ordinance for an emergency contract where you
25    have -- which the purchasing director has to
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 1    declare that this is an emergency and can award a
 2    contract immediately, and I don't know if that was
 3    done in this case or not.  Actually, since I don't
 4    see anything in here that says it was an
 5    emergency, it may not have been done.  If there
 6    was an emergency declaration for this amendment --
 7    okay, yeah.  I take that back.  There is.  There
 8    is an emergency order.  There is the first page of
 9    an emergency order awarding this contract
10    amendment, which is probably why the date of city
11    council approval is blank.  It wasn't approved by
12    the city council.  This was awarded under an
13    emergency procedure.  This was a special
14    administrative order, but this is just the first
15    page of it.  There had to be a second page,
16    because it's incomplete.  This is incomplete.  And
17    this is different from the procedure under the
18    purchasing ordinance that I just outlined.
19  Q.   Let me show you Exhibit 4.
20        MARKED FOR IDENTIFICATION: 
21        DEPOSITION EXHIBIT 4
22        11:16 a.m.
23        BY MS. BADALAMENTI: 
24  Q.   It has what looks to be a similar page 1.
25  A.   Okay.  Is Amendment No. 3.  Yeah, this is -- yeah,
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 1    this is the full emergency order.
 2  Q.   Okay.
 3  A.   So the second page of this order, there is a
 4    similar -- there has to be a similar page to
 5    Amendment 2 that somehow isn't in the document,
 6    but it would look a lot like this.
 7  Q.   And the -- would that be something that was
 8    retained with the City of Detroit, page 2 of this
 9    order?
10  A.   Yeah, there would have to be a second page because
11    it would require the mayor's signature.  So there
12    is a second page to the order for Amendment No. 2.
13    It's just not in this package of documents I have
14    in front of me.
15  Q.   Do you know when that would have been signed?
16  A.   No.  The date isn't in here, so -- well, I'll tell
17    you all of the resolutions or the signatures are
18    dated in November of 2004, so it might have been
19    done then.
20  Q.   And the reason why an emergency order or an order
21    like this is done that's on page 2 of Exhibit 3
22    and page 2 and 3 of Exhibit 4 -- tell me again
23    why is this done.
24  A.   This is -- this is a long story, but this was --
25    the authority to issue orders like this was given
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 1    to the mayor of Detroit in an order signed by
 2    Judge Jon Feikens of the U.S. District Court.
 3    Here in Detroit -- and this goes back to a lawsuit
 4    that the Environmental Protection Agency filed
 5    against the Detroit Water and Sewerage Department
 6    in 1977, which was assigned to Judge Feikens in
 7    1977.  And he was the judge on that case till
 8    about 2003, when his health -- when he was in his
 9    90s, and at that time his health got too bad that
10    it was transferred to Judge Sean Cox.  But Judge
11    Feikens basically was overseeing the operations of
12    the department, because it was having -- over the
13    years it fell -- the sewage system fell out of
14    compliance with the Clean Water Act a number of
15    times, and twice during the over 30 years that
16    that lawsuit lasted, Judge Feikens entered orders
17    appointing the mayor of Detroit as what he called
18    the special administrator of the wastewater
19    system.  He did it once during the Young
20    administration and again during the Archer
21    administration, and which basically gave the mayor
22    of Detroit the authority to bypass the city
23    council and award contracts for necessary services
24    to keep the water system operating -- the sewage
25    system operating and in compliance with the Clean
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 1    Water Act.  And when Kwame Kilpatrick became the
 2    mayor, he entered an order transferring the
 3    special administrative powers from Mayor Archer to
 4    Mayor Kilpatrick which basically gave the mayor
 5    the power to award contracts without going through
 6    the purchasing department.
 7        The City of Detroit's purchasing
 8    process is incredibly cumbersome, and from the
 9    start to finish of awarding a contract it could
10    take over a year.  That's how dysfunctional the
11    city's purchasing department is, which made it
12    very, very hard to buy spare parts for the
13    equipment at the sewage plant which broke down and
14    couldn't be prepared because we couldn't get
15    parts.
16        So basically the judge in a fit of
17    exasperation or inspiration or whatever gave the
18    mayor the power to bypass the whole purchasing
19    system and just award contracts.  And there were
20    monthly reports to the judge on what was done
21    under that power, and so this was not done under
22    the purchasing director's emergency powers.  This
23    was done under the emergency powers that the judge
24    gave to the mayor.
25  Q.   Prior to the order for Amendment 2 to CS-1368,
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 1    were you aware of any other contract that had
 2    been awarded by the mayor on this type of basis?
 3  A.   There were several of them, and I don't remember
 4    the numbers.
 5  Q.   By Mayor Kilpatrick?
 6  A.   By Mayor Kilpatrick, by Mayor Archer, and by Mayor
 7    Young.
 8  Q.   Which were awarded by Mayor Kilpatrick under
 9    this --
10  A.   I don't remember the numbers.
11  Q.   Any others to Inland that you're aware of?
12  A.   I don't remember any, but that doesn't mean it
13    didn't happen.
14  Q.   Okay.  When the federal investigation -- you were
15    interviewed in connection with the federal
16    investigation, was that part of what you were
17    asked about, this special administrative order?
18  A.   I think I explained the process to them, yes.  It
19    only applied to contracts for the sewage system.
20    They could not award contracts like that for
21    anything related to the water system, just sewage.
22  Q.   So the order's issued.  And we don't know the
23    date for Amendment 2.
24  A.   There was an order issued -- since the signature
25    resolutions which would have been done around the
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 1    same time are dated -- it was sometime in 2005,
 2    but I'm not going to guess at the date.
 3  Q.   I see city acknowledgement's dated --
 4  A.   Yeah, November 2005, so that might be when this
 5    was signed.
 6  Q.   Let me stop you.  I see them dated November 2004.
 7  A.   I'm sorry.
 8  Q.   Resolution of corporate authority dated
 9    November 10, 2004.
10  A.   Yeah.  And which was a few months after the
11    collapse in August of 2004.
12  Q.   And this contract is eventually put through city
13    council; would you agree with that, or did that
14    not even occur?
15  A.   Well, if it's awarded by an emergency order by the
16    mayor, it did not have to go through city council,
17    so it would not have been submitted to the city
18    council.  And the space on the boilerplate
19    signature form for entry of the city council
20    approval date is blank, which suggests that it was
21    never submitted to city council.  It didn't need
22    to be.
23  Q.   Okay.  So by November, you would agree with me --
24    November 2004, that at least some of the work had
25    begun on the sinkhole repair?
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 1  A.   They began work in August.  They were out on the
 2    emergency bypass, yeah.
 3  Q.   Would there have been payments made prior to the
 4    November date, if that's the date?
 5  A.   I don't know when the payment --
 6  Q.   If -- assuming the November resolution dates are
 7    the date of the order, the pages we don't have to
 8    this order, would that mean that there were
 9    payments issued prior to or not?
10  A.   I don't know when the payments on this contract
11    were made.  I never reviewed the invoices.
12  Q.   Is this order something -- a form that you would
13    prepare?
14  A.   No.  That -- those were typically prepared by Mark
15    Jacobs of Dykema Gossett.  I never prepared one of
16    those.
17        MR. FAISON: Are you talking about
18    emergency orders?
19        THE WITNESS: The emergency orders,
20    award of contracts under the emergency powers as
21    special administrator, Mark drafted those.
22        BY MS. BADALAMENTI: 
23  Q.   Are they emergency orders that -- the title
24    doesn't refer to emergency orders.  Is that what
25    you're understanding is, that the special --
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 1  A.   Well --
 2  Q.   Hold on.  Let me finish.  Is it your
 3    understanding that the special administrator, the
 4    mayor, could only issue an order like this that
 5    bypasses the traditional contract approval system
 6    in an emergency situation?
 7  A.   No.  They were called special administrative
 8    orders.  I'm using the "emergency" word because
 9    this project was a catastrophic emergency.  But
10    they were awarded for any type of contractual
11    service that the city needed that could not be --
12    the purchasing department could not supply in a
13    timely way.
14  Q.   And would you be provided with an order like this
15    when it was done for a particular contract that
16    you had worked on?
17  A.   I would review the contract for the Law Department
18    and then my supervisor would sign on the bottom
19    line of the signature page because the city
20    charter requires Law Department approval of all
21    contracts.  So I would review this before my
22    supervisor signed it.
23  Q.   So going to -- there's a page in the document --
24  A.   Which document are we looking at?  Which exhibit
25    number?
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 1  Q.   Amendment 2, which I believe is Exhibit 3.
 2  A.   Amendment 2, which is Exhibit 3, okay.
 3  Q.   There is a cover page for Exhibit B-2, Costing
 4    Summary for Exhibit A-1.  Do you see that there?
 5  A.   Um-hmm.
 6  Q.   Behind that cover page is a document prepared by
 7    Mr. Shukla, who was from the engineering
 8    department, right?
 9  A.   Um-hmm.
10  Q.   Is that a yes?
11  A.   Yes.  Yes.
12  Q.   Do you recognize this document?
13        MR. FAISON: Let me find it.  Where are
14    we?
15        THE WITNESS: We're right here.
16        BY MS. BADALAMENTI: 
17  Q.   You're in the original contract.  We're in
18    Amendment 2.
19        MR. FAISON: Exhibit what?
20        MS. BADALAMENTI: 3.
21        THE WITNESS: Exhibit 3.
22        MR. FAISON: How far back?
23        MS. BADALAMENTI: Near the back.  The
24    cover sheet looks like this.
25        MR. FAISON: Exhibit B-2.
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 1        MS. BADALAMENTI: Exhibit B-2.
 2        MR. FAISON: Thank you.
 3        BY MS. BADALAMENTI: 
 4  Q.   Do you recognize this document authored by
 5    Mr. Shukla?
 6  A.   Well, it's part of the contract amendment, yes.
 7  Q.   Is it something you would have reviewed?
 8  A.   I would have reviewed this when I reviewed the
 9    whole amendment, yes.
10  Q.   The document is dated September 20, 2004.  Do you
11    have a recollection of a costing summary being
12    prepared around that time?
13  A.   I did not prepare -- I don't prepare costing
14    supplements.  I don't prepare costing documents
15    for these contracts.
16  Q.   Would you need to approve the language?
17  A.   I would review it as part of the Law Department
18    review, yes.
19  Q.   Are costing supplements things that were used by
20    the DWSD?
21  A.   Yeah, there's -- well, there was a cost summary in
22    every contract.  There's a lump sum -- there's a
23    total price, and then in a construction contract,
24    it's a lump sum.  But in a contract like this,
25    there would be a breakdown what those costs were.
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 1    There might be unit prices.  There might be hourly
 2    rates.  It would depend on the type of contract.
 3    There would be something breaking it down.
 4  Q.   So the costing summary for CS-1368, the original
 5    sewer lining project, is that something that we
 6    see in these documents here?
 7  A.   Well, the costing summary in Exhibit 1 is several
 8    pages -- more than several -- of unit prices for
 9    sewer lining based on the diameter of the sewer
10    and then the linear feet of pipe rehabilitated.
11  Q.   That would be Exhibit B-2?
12  A.   This is Exhibit B, captioned Cost Information
13    Sheet.
14  Q.   Okay.  Let me get the record situated here.  It
15    would be Exhibit B to the document titled
16    Contract CS-1368, which we've marked as
17    Exhibit 2?
18  A.   Yes.
19  Q.   Okay.  Exhibit B to Exhibit 2 has these unit
20    prices, right?
21  A.   Yeah.  Exhibit B to Exhibit 2 is a long list of
22    unit prices based on the diameter of the sewer and
23    the number of linear feet rehabilitated or
24    realigned.
25  Q.   What I don't see in this cost information sheet
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 1    in Exhibit 2 is any sort of information about
 2    overtime, mobilization of equipment.  Why is that
 3    now dealt with in Amendment 2?
 4  A.   Because Amendment 2 was for a different type of
 5    work.  Amendment -- the original contract document
 6    is they go in and inspect the sewer.  If it's a
 7    small sewer, they run a television camera through
 8    it.  If it' a big sewer, you can walk through it.
 9    And then there is a linear -- and I'm looking
10    for -- well --
11  Q.   Let me see if I can help you with it.  Is it the
12    case that the cost information sheet in the
13    original contract would include the manpower
14    required to inspect --
15  A.   Yes.
16        MR. FAISON: Let her finish.  You have
17    to let her finish the question, because the court
18    reporter has to take it down, as you know,
19    Robert --
20        THE WITNESS: Yeah.
21        MR. FAISON: -- her question and your
22    answer, and I have to hear her question to find
23    out whether or not I have an objection to it.  So
24    if you would -- we're dealing with two fast
25    talkers here.  Slow down the process a little bit.
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 1        THE WITNESS: Okay.
 2        BY MS. BADALAMENTI: 
 3  Q.   So the unit price that's shown in this cost
 4    information sheet would include everything that
 5    went into that particular type of work, the
 6    inspection service, use of television equipment,
 7    the manpower required?  Everything would be
 8    included within the unit price?
 9  A.   The unit price includes labor and material,
10    inspection work, everything.  The contractor has
11    to set that price high enough to cover all of its
12    costs.
13  Q.   Does this original CS-1368 document provide for
14    overtime?
15  A.   No.  It provides for unit prices, and if the
16    contractor has to work overtime, it has to take
17    the overtime -- pay for its employees out of this
18    unit price.
19  Q.   September 20th of 2004 we see Mr. Shukla now
20    providing for labor, overhead, markups, overtime.
21    These types of things are now going to be
22    included within the amounts that Inland can
23    charge; is that correct?
24  A.   On the project covered by this amendment, which
25    was the sewer collapse on 15 Mile Road only.
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 1  Q.   Okay.  Who would authorize Mr. Shukla to execute
 2    a costing supplement like this?
 3  A.   The director, Mr. Mercado.
 4  Q.   Who would authorize Mr. Mercado to do that?
 5  A.   As the director of the Water and Sewerage
 6    Department, he had the authority to do that.  I
 7    don't know if he discussed it with the mayor or
 8    not.
 9  Q.   The next page is dated April 4, 2005.
10  A.   Okay.  We're still in Exhibit 3, okay.
11  Q.   Right.  This April 4, 2005 document is a letter
12    by Victor Mercado.  Do you see that there?
13  A.   Yes.
14  Q.   Is this something you've seen before?
15  A.   It's part of the contract.  Yes, I've seen it
16    before.
17  Q.   By April 4, 2005, has most of the work or some of
18    the work been done on the project?
19  A.   Some of the work has been done.  I think that
20    project ran into June or July of 2005, before all
21    of it was done.
22  Q.   This document by Victor Mercado dated April 4,
23    2005, is proposing a different costing
24    supplement.  Do you understand that to be the
25    case?
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 1  A.   No.  This is just talking about the kind of
 2    documentation they have to submit with their
 3    invoices to get the invoices approved.  That's how
 4    I read it.
 5  Q.   So the -- the paragraph reads "The other cost
 6    guidelines contained in the attached costing
 7    supplement will govern all work performed on the
 8    contract from its inception until final
 9    completion."  Do you see that there?
10  A.   Yes.
11  Q.   So this document is intended to provide a
12    different costing framework going all the way
13    back to August, when the project began.  Would
14    you agree with that?
15  A.   This references some negotiations over the
16    pricing, and the costing supplement is on the next
17    page.
18  Q.   Okay.  So my question was:  Would you agree that
19    this document is going to provide a new costing
20    framework for Inland Waters going back -- the
21    language is from its inception of the work until
22    final completion.
23  A.   From the inception of the work covered by this
24    contract amendment, which is 15 Mile Road.
25  Q.   So from August 22nd or as soon as they started
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 1    work thereafter -- August 22, 2004 collapse, they
 2    start work.  In April of 2005, we're now going to
 3    go backwards and impose these -- this costing
 4    framework; is that accurate?
 5  A.   It looks like this is maybe modifying the
 6    September 20th letter that Mr. Shukla wrote.
 7  Q.   Who would, again, give Mr. Mercado -- let me ask
 8    it this way:  You said earlier Mr. Mercado would
 9    have had the authority to direct Mr. Shukla to do
10    the first costing summary.
11  A.   Yes.
12  Q.   Would Mr. Mercado have authority, then, to do a
13    new costing summary?
14  A.   Yes, he would.
15  Q.   Would he need to get the mayor's approval to do
16    that, to the best of your knowledge?
17  A.   I don't know how much the mayor delegated that to
18    him.  And I'm not sure --
19  Q.   I don't want to cut you off.  Were you --
20  A.   No, go ahead.
21  Q.   Was this document something that you would have
22    reviewed, the letter dated April 4, 2005, or the
23    costing supplement that follows?  Was that
24    something that you reviewed before it was made a
25    part of the contract?
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 1  A.   I might not have because this was signed in
 2    November 2004.  I might not have depending on the
 3    date of the administrative order.  This may have
 4    been added afterwards.  I'm not sure.
 5  Q.   Well, it's dated well after November 2004.  You
 6    would agree with that, right?
 7  A.   Right.
 8  Q.   You have no reason to believe that that was
 9    something that was done before April of 2005, do
10    you?
11  A.   No.
12  Q.   The signature on the bottom, do you recognize
13    that to be Victor Mercado's signature?
14  A.   That's his handwriting.
15  Q.   Dennis Oszust from -- he signs as the vice
16    president, general manager of the company, Pipe
17    Rehabilitation Group?
18  A.   No, that's the group within Inland Waters.  The
19    company is Inland Waters Pollution Control,
20    Incorporated.  The Pipe Rehab Group was a group
21    within that company.
22  Q.   Okay.  Did you know Mr. Oszust?
23  A.   Yes, I've met him a number of times.
24  Q.   Did you meet him in connection with this project
25    or with this Amendment 2, I should say?
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 1  A.   Not with this amendment.  I was dealing with DWSD
 2    staff on this amendment.  I didn't talk to him
 3    about this.
 4  Q.   Were you present when this document was signed by
 5    Mr. Mercado --
 6  A.   No.
 7  Q.   -- or Mr. Oszust?
 8        The pages that follow, CS-1368
 9    Amendment No. 2 costing supplement, there are some
10    initials there on the document and there's a date
11    of 3/17 of '05.  I deposed Mr. Shukla, and he
12    indicated that one of those initials were his.  Do
13    you recognize the other one?
14  A.   No.  It looks like D.O., which would mean Dennis
15    Oszust, but I'm guessing.
16  Q.   In your dealings with contracts for the DWSD, had
17    you had occasion to see a costing supplement that
18    was redone like was done in this case, where
19    there's actually a second costing supplement that
20    issues for the same contract?
21  A.   No.
22  Q.   Do you know how this -- or who directed that this
23    was done?
24  A.   This would have to come from Mr. Mercado.
25  Q.   Did you know what the standard markup or layers
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 1    of markups were for DWSD contracts?
 2  A.   It varies from contract to contract, and it's
 3    negotiated with the contractor.
 4  Q.   Was this costing supplement something you were
 5    asked about when you were interviewed by the FBI?
 6  A.   No.
 7  Q.   I think you said you didn't --
 8  A.   Actually I was interviewed by a U.S. attorney, not
 9    an FBI --
10  Q.   I thought it was probably a bad question when I
11    said it, so thank you for correcting me.  I know
12    you weren't around when it was done, this
13    April 4, 2005 costing supplement, but did you
14    have occasion to see it when it became -- or at
15    any point before retiring from the Law
16    Department?
17  A.   I don't remember seeing it.  I may have -- I may
18    have looked at this when I was reviewing Amendment
19    No. 3, because typically you look at the previous
20    amendments in the contract to see what changes are
21    being made.
22  Q.   So looking at Amendment No. 3, which I think is
23    the document that we marked as 4 --
24  A.   Yes.
25  Q.   -- Exhibit 4, so Amendment No. 3, what is the
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 1    date of that?
 2  A.   The date of the special administrator order is
 3    May 18, 2005.
 4        MS. BADALAMENTI: I'm going to indicate
 5    that appears to be two pages on the back of
 6    exhibit where they don't belong.  I just noticed
 7    that.  If you want to pull them off, everybody --
 8    they should not be on that document.  It will just
 9    cause confusion later on.
10        THE WITNESS: You can have that back.
11        MS. BADALAMENTI: We'll mark it
12    separate.
13        BY MS. BADALAMENTI: 
14  Q.   Do you recognize the date that Amendment 3 was
15    entered into?
16  A.   It's the date of the special administrative order,
17    which is May 18, 2005.
18  Q.   Do you know how far in advance of May 18, 2005,
19    this amendment would have been proposed or
20    discussed by somebody at DWSD in order for it to
21    be -- you know, in order for the order to be
22    signed on 5/18 of '05?
23  A.   I don't.
24  Q.   Is it a process that takes days or weeks or
25    months?
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 1  A.   It depends on the complexity of the project.  It
 2    can -- it can take weeks.  You know, at some point
 3    engineering staff would have to propose something
 4    like this to the director who would have to review
 5    it and approve it.
 6  Q.   Well, in the case of Amendment 2, we know that
 7    the sinkhole collapse occurred in August and we
 8    don't see the -- we don't see the resolutions
 9    dated until November.  Is that a typical time
10    frame or would you expect to see it shorter or
11    longer than that?
12  A.   That's the time frame it took to get that
13    amendment written, agreed, but the contractor
14    actually started work before then.  And by city
15    purchasing standards, that's actually pretty fast.
16  Q.   Okay.  So Amendment 3 would have to also be
17    written, prepared, approved by everybody so --
18  A.   Yes.
19  Q.   -- it would be a matter of months between the
20    time that the discussions begin that, hey, we
21    need an Amendment 3 here until --
22  A.   It could be --
23  Q.   -- until the time you see Mayor Kilpatrick
24    signing this order?
25  A.   It could be a couple of months or a couple of
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 1    weeks.  I'm not sure.  It depends on the project.
 2  Q.   Okay.  And Amendment 3 is issued for the purpose
 3    of increasing the budget for the sinkhole
 4    repairs; is that true?
 5  A.   Yes.
 6  Q.   The amount of the increase is --
 7  A.   $23 million.
 8  Q.   -- $23 million added to the amount of the
 9    Amendment 2?
10  A.   Yeah.  It's on page 3.  Add 23 million, so the
11    new -- so the new total is 118 million.
12  Q.   Was that for work that had been done up to that
13    point and going forward, or was all of that 23
14    million still to be done?
15  A.   I don't know.  It is fairly common in the city
16    contracting process for when a contract runs out
17    of money, the contractor will keep working while
18    the amendment putting more money into the project
19    is processed, but they can't get paid until the
20    amendment's approved.  Contractor will sometimes
21    take on the risk f the amendment not being
22    approved, but in this case, it was.
23  Q.   So -- well, in this case it was approved by
24    special order, right?
25  A.   Yes.
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 1  Q.   So fair to say the contractor would know from his
 2    discussions with the mayor or Victor Mercado that
 3    the special order was going to issue to approve?
 4  A.   During the negotiation the contractor should have
 5    been told that there would be a special
 6    administrator order approving it, so if the
 7    contract had run out of money, they would have
 8    kept working knowing that they would be paid
 9    eventually.
10  Q.   Would the contractor have known that a special
11    order was the means by which Amendment 2 was
12    approved?  In other words, would they know that
13    skipped the city council's purchasing approval
14    process?
15  A.   I was not involved in that discussion.  I'm sure
16    that that would have been discussed and they would
17    have been told that, yes.
18  Q.   Do you know what necessitated this additional
19    $23 million in Amendment 3?
20  A.   I did not -- I don't know what the -- all of the
21    work that was done out there.  I do know that
22    every time they got into the tunnel, they found
23    things were deteriorating and getting worse.
24  Q.   Did you ever ask why $23 million more?
25  A.   At some point I would have asked Shukla that
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 1    question, and if he said there's more work to be
 2    done, I would have taken his word for it.
 3  Q.   The work to be done had already at least been
 4    started at that point, correct?
 5  A.   I don't -- well, the whole project, the work that
 6    Inland Waters started in August, and --
 7  Q.   Of '04?
 8  A.   Of '04, and they had been working -- they and
 9    their subcontractors had been working out there
10    continuously.
11  Q.   So was it your understanding at the time
12    Amendment 3 is entered into that the whole budget
13    had been used or that the whole budget had been
14    used and there was more money due already?
15  A.   My understanding would have been that the current
16    budget was not enough, and that they were going to
17    use -- need more money to complete the work.
18    Whether that was -- whether they had spent
19    everything or whether they had some left, they
20    were going to run out, I don't know.
21  Q.   Was that something you customarily checked on,
22    how much had they spent -- "We're entering into
23    this Amendment 3 and we're preparing this
24    document.  How much has been spent so far?"
25  A.   I generally didn't ask that question.  I did not
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 1    review -- I never reviewed the contractor
 2    invoices.  I just -- if they told me that they
 3    were running out, that the budget needed to be
 4    increased to complete the project, I would believe
 5    that and do it.
 6  Q.   And who other than Mr. Shukla would give you that
 7    information?
 8  A.   Either Darryl Latimer or Mr. Mercado.
 9  Q.   Did Darryl Latimer have any discussions with you
10    in connection with Amendment 3 about amounts that
11    had been disallowed with respect to the sinkhole
12    repair work?
13  A.   No.
14  Q.   Did anyone discuss with you before Amendment 3
15    was drafted or executed that there were concerns
16    about overcharges on the project?
17  A.   No.
18  Q.   Did you actually prepare the text of the
19    amendment?
20  A.   No.  Those amendments are boilerplate forms that
21    the contracts administration group would prepare.
22    And Darryl Latimer was the head of that group at
23    that time.
24  Q.   Does this amendment extend the time and budget or
25    just the budget?
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 1  A.   This is amendment No. 4.
 2  Q.   Amendment No. 3, Exhibit No. 4.
 3  A.   Okay.  Well, this just increases the budget
 4    without increasing the time.
 5  Q.   Were you aware of any of the communications back
 6    and forth between Mr. Shukla or Mr. Mercado or
 7    Mr. Latimer that lead to Amendment 3?
 8  A.   No.
 9  Q.   Is that something that would typically go through
10    the Law Department?
11  A.   No.  Typically they would negotiate the contract
12    and then submit the whole contract to the Law
13    Department.
14  Q.   Did you in connection with Exhibit 2 -- I'm
15    sorry, in connection with Exhibit 3, which is
16    marked -- which is actually Amendment 2, and the
17    costing supplement at the back of that
18    document -- Mr. Mercado's costing supplement
19    dated April 4, 2005, were you aware of any drafts
20    that had gone back and forth about that costing
21    supplement?
22  A.   No.
23  Q.   Were you aware of who proposed those terms,
24    whether it was the contractor or Inland Waters
25    who proposed the materials?
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 1  A.   Inland Waters was the contractor, and I don't know
 2    who proposed.
 3  Q.   I'm sorry.  Were you aware whether Inland Waters
 4    proposed terms for the costing supplement or
 5    whether it was something Mr. Mercado wanted?
 6  A.   I don't know.
 7  Q.   Okay.
 8        MS. BADALAMENTI: Do you want to take a
 9    break?
10        MR. FAISON: Sure.
11        (Off the record at 11:50 a.m.)
12        (Back on the record at 12:09 p.m.)
13        BY MS. BADALAMENTI: 
14  Q.   What was your involvement -- let me ask it this
15    way:  At some point there begin to be, in the
16    context of that 1977 case you were talking about,
17    disputes between Macomb County, Oakland County
18    and the City of Detroit.  Are you aware of that?
19  A.   There was a constant series of disputes.
20  Q.   What sort of disputes were you aware of?
21  A.   Mostly over sewer rates.
22  Q.   Over -- I'm sorry?
23  A.   Sewer rates that the city was charging.  The
24    counties were constantly arguing that they were
25    too high.
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 1  Q.   Was there other disputes that arose in the
 2    context of that 1977 case?  Let me ask it this
 3    way:  Do you recall a dispute over the radio
 4    system?
 5  A.   Yes.
 6  Q.   What do you recall about that?
 7  A.   The city built -- what happened, the Federal
 8    Communications -- the Federal Communications
 9    Commission reallocated radio frequencies and
10    required all local governments and governments to
11    switch their radio communications to the 800
12    megahertz band.  So the city built a new radio
13    communications system for all -- that was to be
14    used by all departments that used two-way radios
15    if their vehicles to communicate -- police, fire,
16    Department of Public Works and the Detroit Water
17    and Sewerage Department.  And the counties,
18    Oakland, Macomb and Wayne County, complained that
19    the city allocated too much of the cost to the
20    Water and Sewerage Department and too little to
21    what were collectively called the general fund
22    departments.
23  Q.   The general fund departments were City of Detroit
24    departments?
25  A.   Yeah.  Basically the Water and Sewerage Department
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 1    is what the city calls a revenue department.  It's
 2    self-supporting off the water and sewer revenues.
 3    And general fund departments are the ones that are
 4    funded by tax revenues.
 5  Q.   Do you recall a dispute involving the allocation
 6    of the repair costs for the sinkhole?
 7  A.   Yes.
 8  Q.   What was the nature of that dispute?
 9  A.   At some point Macomb County suggested that the
10    cost should be allocated to all of the customers
11    of the sewer system, and the Water and Sewerage
12    Department had allocated the full cost to Macomb
13    County.
14  Q.   It was determined that it was a Macomb-only
15    project?
16  A.   Yes.
17  Q.   And the dispute in the 1977 case wasn't with the
18    amount -- the total amount of the project.  It
19    was with the allocation of it to Macomb only?
20  A.   Which project?  Is that the sewer repair project
21    or the 800 megahertz project?
22  Q.   Let me ask more clearly.  With respect to the
23    2004 sewer collapse and the repairs, that
24    project, was the dispute in the 1977 case limited
25    to whether or not the repair costs should be
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 1    allocated to Macomb only?
 2  A.   There came a time eventually when Macomb
 3    questioned the total cost, but the initial dispute
 4    was just over the allocation.
 5        MR. FAISON: Just a minute.  Are we
 6    talking about 1997 or 2004?
 7        MS. BADALAMENTI: I'm talking about the
 8    2004 repair costs.
 9        THE WITNESS: 2004 collapse, there was
10    a dispute in which Macomb County suggested that
11    the project -- that the cost of the repair should
12    be spread over other communities served by the
13    Detroit sewage system and not just Macomb County.
14        BY MS. BADALAMENTI: 
15  Q.   The Judge Feikens made a determination on that
16    question of whether or not it's a Macomb-only
17    project or not, didn't he?
18  A.   He did.  Mr. -- I read the opinion, I think,
19    Tuesday of this week, earlier, yeah.
20  Q.   Was that the first time that you had read it?
21  A.   I probably -- I'm sure I read it when he issued
22    it.
23  Q.   Were you the liaison between DWSD and the
24    attorneys representing DWSD --
25  A.   Yes.
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 1  Q.   -- in that lawsuit?
 2        Was there anybody else from your
 3    department who was involved?
 4  A.   By 2004, yeah, there was lawyer named Laurie
 5    Koester who was working with me.
 6  Q.   Can you say that name again.
 7  A.   K-o-e-s-t-e-r, pronounced "coaster," but she had
 8    just started working with me and she really wasn't
 9    up to speed.
10  Q.   And the attorneys -- the outside counsel for the
11    city in that case was Mark Jacobs; is that right?
12  A.   Mark Jacobs and a partner of his named Marilyn
13    Peters, and they may have used Bob Franzinger,
14    F-r-a-n-z-i-n-g-e-r, on that case.  I'm not sure.
15  Q.   And Marilyn Peters was the litigation counsel and
16    Mark Jacobs was sort of the counsel who handled
17    the contracting or negotiations; is that fair?
18  A.   Mark -- Mark is an environmental law specialist at
19    Dykema.  He's in their environmental department,
20    but he did general counsel and contracting work
21    along with me.  Marilyn Peters is a litigator with
22    Dykema.
23  Q.   And I think you said earlier you don't litigate?
24  A.   I stopped doing litigation in the early 90s.  I
25    just transitioned into more transactional work.
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 1  Q.   Okay.  You said at one point Macomb did question
 2    the total amount of the repairs in connection
 3    with the 1977 lawsuit.  When was that?
 4  A.   It wasn't really in connection with the lawsuit,
 5    but at some point they got -- they had an engineer
 6    look at it and asked him for an opinion on if the
 7    cost could have been lower.  He said that it could
 8    have been lower.
 9  Q.   Was that after the federal indictment came out?
10    Do you remember -- let me just make it clear --
11    after the first superseding indictment came out
12    against Kwame Kilpatrick, Victor Mercado and
13    others?
14  A.   I don't remember the date of the first superseding
15    indictment.  I saw -- I think -- I saw his report
16    when I was reviewing documents in getting ready
17    for this dep, and I think it was 2011 or something
18    like that, which would have been after the
19    indictment.
20  Q.   At any time prior to that do you recall Macomb
21    questioning the total of project costs?
22  A.   No.
23  Q.   Do you remember providing information for that
24    lawsuit to Mark Jacobs or Marilyn Peters
25    regarding the total costs or the breakdown of the
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 1    total costs on the repair project?
 2        MR. FAISON: Just a minute.
 3        THE WITNESS: I'm a little confused.
 4        MR. FAISON: Object to the question.
 5    There's been no testimony about a lawsuit per se,
 6    not yet.
 7        BY MS. BADALAMENTI: 
 8  Q.   Okay.  In the context of that 1977 case and the
 9    claims that Macomb asserted regarding the
10    allocation of those repair costs to it as opposed
11    to spread out to all communities, did you provide
12    any documents to Macomb or to your counsel on
13    that case to be provided to Macomb?
14  A.   I did not, no.
15  Q.   Are you aware of whether or not any documents
16    breaking down the repair costs were provided?
17  A.   I did not do any active work on that case.  Mark
18    and Marilyn did that.
19  Q.   So you would not have been involved with the
20    creation of any spreadsheets or other documents
21    that were provided to Macomb that itemized the
22    total costs?
23  A.   No.
24  Q.   Okay.  What other disputes were involved in the
25    1977 case -- let me see if I can streamline it
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 1    for you.  There was questions about phantom
 2    improvements that were included within the rates;
 3    is that right?
 4  A.   That was not in part of the 1977 -- the way the
 5    1977 lawsuit was administered, there were a series
 6    of consent judgments that were entered by Judge
 7    Feikens, so every time there was a dispute between
 8    one of the counties and DWSD, rather than filing a
 9    lawsuit, they would file a motion in that lawsuit
10    as a way of keeping it in front of Judge Feikens.
11    So that was -- it was a unique procedure, unique
12    to Judge Feikens.  You don't file a complaint.
13    You have to file a motion or something.  But
14    that's the way it was done.  And the phantom
15    projects issue was not raised.  It was sort of
16    raised when we were negotiating the transfer of
17    the interceptor to Macomb and Oakland counties,
18    which was part of the resolution -- ultimate
19    resolution of that lawsuit.  But Craig Hupp, I
20    think, who was Macomb County's lawyer in those
21    negotiations created the word "phantom projects."
22  Q.   And phantom project, as it was referred to at
23    that time, was a project that was included in
24    part of the rates that the local communities were
25    paying the DWSD, but the project had not actually
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 1    been constructed?
 2  A.   That was the way it was explained by Craig.  And
 3    there were a couple of projects that were put into
 4    the capital improvement program and put into the
 5    rates that were charged to Macomb County that
 6    never got built, and part of the price negotiation
 7    involved in the transfer -- the transfer agreement
 8    was pulling those -- identifying those projects,
 9    pulling them out -- back out of the rate base and
10    giving Macomb County a credit for them on the
11    purchase price.
12  Q.   Was that credit referred to as the global
13    settlement amount?
14  A.   The global -- no, the global settlement is a
15    settlement agreement that the parties entered into
16    with Judge -- before Judge Feikens to resolve a
17    number of issues that were out there.  That was --
18    and part of that was that the community -- the
19    City of Detroit and Oakland and Macomb counties
20    would negotiate the sale of the interceptor to
21    drainage districts to be created by those two
22    counties, and the price resolution was done in the
23    context of the transfer agreement.  I don't think
24    it -- I don't think it was in the settlement
25    agreement.  I think it was worked out as we were
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 1    setting the price to be paid for the sewer.
 2  Q.   So the settlement agreement was essentially an
 3    agreement to reach an agreement on the purchase?
 4  A.   That was part of it.  We also resolved the
 5    disputes over the cost allocation for the 800
 6    megahertz project and a couple of other disputed
 7    issues as well.
 8  Q.   Was the settlement agreement the means by which
 9    the cost allocation of 15 Mile and Hayes was
10    resolved or was that resolved in its entirety by
11    Judge Feikens' ruling?
12  A.   Judge Feikens resolved the allocation issue, that
13    it was Macomb County only.  And I don't recall
14    Macomb County ever filing a formal complaint about
15    the total cost of it.  At some point Mr. Marrocco
16    showed us -- shared with us the report that said
17    it could have been done for a lower cost, but I
18    don't recall him ever filing a formal litigation
19    pleading over that.
20  Q.   In the '77 case?
21  A.   Or in any case, I don't think.
22  Q.   There was also a dispute in the 1977 lawsuit
23    about the interest rate that was being charged by
24    DWSD.  Are you familiar with that?
25  A.   Yes.
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 1  Q.   There was a dispute over whether or not the bond
 2    interest rate could be added onto by DWSD and
 3    there was a claim that DWSD was trying to make a
 4    profit on that?
 5  A.   There was a claim by Macomb County that the
 6    interest rate was higher than it should have been,
 7    and they asked that that interest rate be reduced,
 8    and that was done in the context of the
 9    negotiation of the purchase price of the sewer,
10    and they did get a credit on that.  Detroit agreed
11    to recalculate the interest rate, get a lower
12    rate, and give them a credit for the difference.
13  Q.   And was that credit part of the global
14    settlement?
15  A.   No, that was part -- well, the agreement
16    transferring the sewer was one component of the
17    global settlement, but it's a separate contract.
18    There's a settlement agreement that says we will
19    negotiate the transfer of the interceptor, and
20    then there was the actual contract transferring
21    the interceptor.  So it's two separate documents.
22  Q.   The discussions about the first component, which
23    was that we're going to agree to transfer the
24    Macomb Interceptor system to Macomb --
25  A.   Yes.
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 1  Q.   -- that -- what led to that?  Was it all of these
 2    disputes or was it the interest rate?
 3  A.   It was the whole collective thing, and another
 4    thing that led -- that drove that was after the
 5    sewer collapse had been repaired, the city hired
 6    an engineering firm to do a survey and inspection
 7    of the whole interceptor -- the entire length of
 8    it.  And they came back with a report that said
 9    there was deterioration throughout the whole
10    length of all of the interceptors, and with an
11    estimated repair cost of over $100 million, and
12    that was what really started the conversation
13    about the interceptor transfer going.
14  Q.   Was that consultant NTH Consultants?
15  A.   Yes.
16  Q.   Was that report complete by the time that the
17    settlement agreement is entered into?
18  A.   I don't know.  It was certainly complete by the
19    time the sewer transfer contract was completed.  I
20    don't know if it was completed by the time the
21    global settlement agreement was signed, but it was
22    certainly done by the time the sewer transfer
23    contract was signed.
24        MARKED FOR IDENTIFICATION: 
25        DEPOSITION EXHIBIT 5
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 1        12:25 p.m.
 2        BY MS. BADALAMENTI: 
 3  Q.   Okay.  I've marked as Exhibit 5 the document
 4    titled Settlement Agreement.  Do you recognize
 5    that document?
 6  A.   Yeah, this is the document we referred to as the
 7    global settlement agreement.
 8        MR. FAISON: Counsel, I have a
 9    question.  Are you purporting that this document,
10    Exhibit 5, is the complete settlement agreement.
11        MS. BADALAMENTI: I'm asking the
12    witness.
13        THE WITNESS: I think there was some
14    exhibits to it.  There are exhibits referenced in
15    this document that are not attached to the exhibit
16    that you handed me.
17        BY MS. BADALAMENTI: 
18  Q.   Okay.  This document was designed to resolve
19    claims in the 1977 lawsuit by way of an agreement
20    -- to reach an agreement on the purchase by
21    Macomb of the sewer system; is that right?
22  A.   Let me correct something that I just said.  The
23    interest rate adjustment that I say was included
24    in the sewer transfer agreement is also in this
25    settlement agreement.  I had forgotten that.  But
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 1    it's in here.  The amount was $17,050,000, and it
 2    was given to Macomb County as a credit on the
 3    purchase price.
 4  Q.   Were you involved in the negotiation of those
 5    credits?
 6  A.   I was involved in the negotiation of the
 7    settlement agreement.  The credits on the interest
 8    rates were done -- were not done by me.  The
 9    negotiators for DWSD on that issue were Bart
10    Foster and Mark Jacobs.
11  Q.   At the time of the settlement agreement did you
12    understand that the price for the purchase of the
13    Macomb system was going to be calculated by
14    making a determination of the system debt?
15  A.   Yes.  There was a general agreement among Detroit,
16    Oakland County and Macomb County that the purchase
17    price would be the outstanding bond debt on that
18    interceptor, and then adjusted by the interest
19    rate credit and the so-called phantom projects.
20    Those would be resolved by giving credits on the
21    amount of the outstanding debt.  And that's how we
22    worked out the purchase price.
23  Q.   The settlement agreement refers to a Letter of
24    Intent.  Are you familiar with the Letter of
25    Intent?
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 1  A.   Yes.
 2  Q.   Do you know whether that Letter of Intent was
 3    ever executed?
 4  A.   I believe it was.
 5  Q.   Just to make the record clear, the document that
 6    I handed you that's titled Settlement Agreement
 7    has been marked as Exhibit 5; is that correct?
 8  A.   Yes.
 9        MARKED FOR IDENTIFICATION: 
10        DEPOSITION EXHIBIT 6
11        12:30 p.m.
12        BY MS. BADALAMENTI: 
13  Q.   The document that I've marked as Exhibit 6 is
14    titled the Macomb Acquisition Agreement.  It's
15    dated September 2nd of 2010.  Do you recognize
16    that document?
17  A.   Yeah.  This is -- it's got an Exhibit A marked all
18    over it, too.  I assume that's from something
19    else.
20  Q.   Short of that Exhibit A, do you recognize the
21    document?
22  A.   Yeah, this is the contract under which the City of
23    Detroit transferred the Macomb Interceptor to the
24    the Macomb Interceptor Drain Drainage District and
25    the County of Macomb.
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 1        MR. FAISON: Counsel, again, does this
 2    document purport to be the complete document?
 3        MS. BADALAMENTI: I'm asking the
 4    witness.
 5        MR. FAISON: Well, let me say for the
 6    record, I mean, you produced the document.  You,
 7    produced the document.  You identified it.  If
 8    it's not a complete document and you don't want to
 9    say so, then you have to ask the witness whether
10    this is a complete document or not.
11        MS. BADALAMENTI: Well, generally the
12    attorney asking the questions decides what
13    questions are appropriate to ask, but I haven't
14    asked the witness anything other than whether or
15    not he recognizes the document, so why don't you
16    give me opportunity to ask him about the document,
17    and then if you're not satisfied, you can follow
18    up.
19        MR. FAISON: If you're going to
20    represent a document to be something, I'm entitled
21    to at least understand what your representation
22    is.
23        MS. BADALAMENTI: Okay.  Your objection
24    is on the record.
25        THE WITNESS: What's the question now?
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 1        BY MS. BADALAMENTI: 
 2  Q.   Do you recognize this document to be the Macomb
 3    Acquisition Agreement?
 4  A.   Yes.
 5  Q.   Okay.  Do you believe there to be any schedules
 6    or exhibits that are missing or would you even be
 7    able to answer that?
 8  A.   I can't answer that.  There are a lot of -- this
 9    one has a number of schedules and exhibits with
10    it, and I don't know if it's all of them, but
11    certainly most of them.
12  Q.   Were you part of the negotiations that led to
13    this acquisition agreement being executed?
14  A.   Yes, I was.
15  Q.   Were you part of the disclosures that were made
16    in connection with the execution of this
17    document?
18  A.   I don't know what type of disclosures you are
19    referring to?
20        MR. FAISON: Can I just ask for a
21    moment.  Did this document get marked as
22    Exhibit 6?
23        MS. BADALAMENTI: It did.
24        MR. FAISON: Thank you.
25        BY MS. BADALAMENTI: 
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 1  Q.   Let me ask it a different way.  There was due
 2    diligence that was contemplated by this
 3    agreement.  Are you familiar with that?
 4  A.   Yes.
 5  Q.   Were you part of any of the due diligence under
 6    taken by Macomb or Detroit in connection with
 7    this agreement?
 8  A.   The due diligence was undertaken by Macomb.  I
 9    don't recall Detroit doing any at all.  And I was
10    involved in all of the negotiation meetings that
11    led to this document.  If there were separate due
12    diligence meetings, I don't think I was part of
13    those.
14  Q.   You had said that Bart Foster was involved in
15    this process.  Do you know what his involvement
16    was?
17  A.   Bart is a water and sewerage rate consultant.
18    He's the one that creates the water and sewage
19    rates for the city.  He's very involved in the
20    department's finances and rate setting.  And he is
21    also works on the city's bond issues.  He was the
22    one who really went into the bond documents and
23    determined what the amount of the outstanding debt
24    was.  And then he had some meetings with Macomb
25    County's lawyer, Craig Hupp, who have looked at
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 1    the same documents and they -- they're the two who
 2    ultimately did most of the negotiating, looked at
 3    the final numbers.
 4  Q.   I took the deposition of Bart Foster, so let me
 5    try to streamline some of these questions.
 6  A.   Okay.
 7  Q.   It's my understanding that Bart Foster was
 8    provided with some project information and a
 9    project total for any project that was undertaken
10    to repair, construct the facilities that were
11    going to be a part of this purchase.  Is that a
12    fair characterization?
13  A.   I would assume that he had that information, yes.
14  Q.   Do you know whether he was provided with project
15    files or invoices or ever reviewed the legitimacy
16    of charges?
17  A.   I don't know if he did that or not.
18  Q.   Do you know whether it was his custom and
19    practice to do that for Detroit?
20  A.   Bart was not involved in administering or
21    overseeing construction projects in any way, so he
22    probably looked at -- I'm not going to speculate,
23    but he was not involved in managing the repair
24    work or overseeing any other construction projects
25    for the department.
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 1  Q.   In the course of calculating that system debt
 2    total, were you asked to provide any project
 3    files to Bart or to Macomb County?
 4  A.   No.
 5  Q.   Were you asked to provide any project information
 6    or project totals to Macomb County?
 7  A.   No.
 8  Q.   Do you know that Mr. Shukla provided some
 9    information regarding projects?
10  A.   I'm not aware of that.
11  Q.   Do you know who provided Bart Foster with the
12    information that he needed?
13  A.   It wasn't me.  I don't know who he talked to.
14  Q.   The document -- the negotiation surrounding this
15    purchase went on for a number of years, as I
16    understand.  Is that your understanding?
17  A.   I don't know about years, but certainly several
18    months.
19  Q.   The document is dated September 2nd, 2010.  How
20    long before that do you think the negotiations
21    began?
22  A.   We started the negotiation sometime in 2009.  I
23    don't remember exactly when, but --
24  Q.   The settlement agreement that's in front of you
25    is marked May 12, 2009.  Would the negotiations
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 1    regarding the purchase of the system have
 2    predated that?
 3  A.   I think this -- they would have started -- I think
 4    they would have started after this.
 5  Q.   The settlement agreement contemplated purchase of
 6    the system; is that right?
 7  A.   Yes.
 8  Q.   And how long did the negotiations go on prior --
 9    with respect to the execution of the settlement
10    agreement and those terms?
11  A.   Several months.
12  Q.   Okay.  Into 2008 or before that?
13  A.   Oh, they would have started in 2008, sure.
14  Q.   2007 were there discussion about Macomb's
15    purchase of the system?
16  A.   I don't remember.  The real catalyst that -- my
17    recollection is that the catalyst that started the
18    discussion about transferring the interceptor was
19    the NTH report on the condition of it, so it would
20    have been after that report was provided to the
21    counties.
22  Q.   There is a schedule 3.8 within these documents.
23    I'll let you get to it.  It's marked on the top
24    page ID 3613.  Have you seen this document?
25  A.   Yes.
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 1  Q.   Were you involved in the preparation of this
 2    document?
 3  A.   This was put together primarily by Craig Hupp and
 4    Bart Foster.  I was not involved in those
 5    meetings.
 6  Q.   There's a line item for CS-1368, the 2004
 7    repairs, and there's a total of in excess of
 8    $54 million.  Do you see that there?
 9  A.   Yes.
10  Q.   Do you know how that total was arrived at?
11  A.   No, I don't.
12  Q.   Do you know what disclosures were made with
13    respect to that amount?
14  A.   No, I don't.
15  Q.   Were there any questions from Macomb County
16    regarding that amount?
17  A.   Not to me.
18  Q.   Are you aware of whether or not there were any
19    representations made to Macomb County by anyone
20    regarding CS-1368?
21  A.   No.  I mean, I didn't make any.  I don't know what
22    anybody else might have said.
23  Q.   Were any of these -- let me take you back.  On
24    page 2 of 25 of the acquisition agreement there's
25    paragraph 1.10.  Do you see that?
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 1  A.   Okay.
 2  Q.   "'Detroit's knowledge' shall mean the actual
 3    knowledge of its Director, its Assistant
 4    Corporation Counsel assigned to DWSD matters, its
 5    Assistant Chief of Engineering or its Engineering
 6    Support Manager Craig Stanley."  Do you see that?
 7  A.   Yes.
 8  Q.   Who was the director being referred to in that
 9    paragraph?
10  A.   At that point the director of the department was
11    Pamela Turner.
12  Q.   And when did Pamela Turner become the director?
13  A.   After Victor Mercado resigned.  I don't remember
14    the date.  But she was the deputy director under
15    Mercado.  She -- she came in after Mercado.
16  Q.   Was there an interim director that served
17    somewhere in there, too?
18  A.   Yeah.
19  Q.   Who was that?
20  A.   Anthony Adams.
21  Q.   Anyone else?
22  A.   No.  My recollection is that after Mercado -- Pam
23    Turner, I believe, was the deputy director under
24    Mercado, and when he resigned, Anthony Adams
25    became interim director for about six months.  And
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 1    then Pam became director.
 2  Q.   How long did Pam serve as the director?
 3  A.   Oh, three or four years.
 4  Q.   And who --
 5  A.   She retired after I did.
 6  Q.   Okay.
 7  A.   Wait.  I'm sorry.  She retired -- she retired
 8    about six months before I did.
 9  Q.   Did someone else take her position that you knew
10    of?
11  A.   Yeah.
12  Q.   Who was that?
13  A.   Susan McCormick, I think, is her name.
14  Q.   The assistant corporation counsel assigned to
15    DWSD matters referred to in this paragraph, would
16    that be you?
17  A.   Yes.
18  Q.   The assistant chief of engineering at that time
19    would have been who?
20  A.   I don't remember.
21  Q.   And --
22  A.   One of Shukla's assistants, but I'm not sure what
23    is.
24  Q.   Shukla was chief of engineering at the time?
25  A.   He was the assistant director at that time --

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(22) Pages 85 - 88
13-53846-swr    Doc 7885-28    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 23 of

 27



City of Detroit Robert C. Walter
July 11, 2014

Page 89

 1    assistant director in charge of engineering.  The
 2    department had four or five assistant directors in
 3    those days.
 4  Q.   Victor Mercado resigned in 2008; is that right?
 5  A.   I believe so, yes.
 6  Q.   In connection with the 1977 lawsuit, did you
 7    become aware at any point of Victor having
 8    requested from Judge Feikens that he be appointed
 9    as special administrator in the place of
10    Mr. Kilpatrick?
11  A.   No.
12  Q.   Do you know what the circumstances of Victor's
13    resignation were?
14  A.   No.
15  Q.   Do you know the reason he gave for resigning?
16  A.   No.
17  Q.   Do you know if he was asked to resign?
18  A.   I don't.
19  Q.   Do you know if there was tension between
20    Mr. Mercado and Mayor Kilpatrick at the time he
21    resigned or prior to?
22  A.   I don't know.
23  Q.   In your capacity as assistant corporation counsel
24    on the DWSD matters, have you had occasion to
25    have meetings with Mr. Ferguson --
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 1  A.   Never.
 2  Q.   -- Bobby Ferguson?
 3  A.   No.
 4  Q.   Other than the instances that you told me, did
 5    you have discussions with Inland?
 6  A.   No.
 7  Q.   The representations in this --
 8  A.   I'll take that back.  Inland Waters has done many
 9    contracts over the years, and I had conversations
10    with Dennis Oszust about other projects.  I didn't
11    deal with him directly on this one.
12  Q.   Okay.  I'll take you to paragraph 3.7 of the
13    acquisition agreement.  Paragraph 3.7 provides
14    "Except as set forth in Schedule 3.7...there is
15    no action, suit or proceeding pending or, to
16    Detroit's Knowledge, threatened against or
17    affecting Detroit before any governmental entity
18    in which there is a reasonable possibility of an
19    adverse decision which could have a material
20    adverse effect upon the ability of Detroit to
21    perform its obligations."  Do you see that?
22  A.   Yes.
23  Q.   "...or which in any manner questions the validity
24    of this agreement."  The capitalized term "to
25    Detroit's Knowledge" would include your
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 1    knowledge, right?
 2  A.   Yes.
 3  Q.   And prior to this, September 2nd, 2010 date, you
 4    had been interviewed by a U.S. attorney in
 5    connection with 1368; is that true?
 6  A.   Not in connection with 1368.  In connection with
 7    general city contracting procedures.  They never
 8    asked me specific questions about 1368.
 9  Q.   Were you ever present when Mr. Shukla was
10    interviewed?
11  A.   No.
12  Q.   The documents that you were asked to put together
13    for the grand jury subpoenas, were those
14    documents including documents related to 1368?
15  A.   I was never asked to put together documents in
16    response to a grand jury subpoena.  I was shown
17    the subpoena and asked by either Mr. Mazurek or
18    Mr. Keelean where in the Water Board Building
19    those files would be and who would be the
20    custodian of them.  They're the ones who actually
21    went and found the documents and put together the
22    document packages for the grand jury.
23  Q.   Was that in inquiry with respect to 1368?
24  A.   I don't remember the specific contracts that were
25    mentioned in the subpoenas.  I would have known it
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 1    at the time, but I have honestly forgotten all
 2    that.
 3  Q.   Paragraph 3.8 Disclosure of System Debt, do you
 4    see that paragraph?
 5  A.   Yes.
 6  Q.   The last sentence of that paragraph, "None of the
 7    written data or information furnished or made
 8    available to Macomb County by Detroit as part of
 9    the due diligence," do you know what material was
10    furnished to Macomb County as part of the due
11    diligence?
12  A.   No, I don't.
13  Q.   Would Mr. Shukla or anybody else who's included
14    within that category of Detroit's knowledge know
15    what documents were provided?
16  A.   Shukla was not on the negotiating team for this
17    acquisition agreement, so it would not have been
18    him.  The due diligence mostly related to the
19    finances, so that would have been Bart Foster.
20  Q.   Paragraph 5.3 of this agreement provides that
21    Detroit shall promptly inform the Macomb County
22    and MID of any claims which it becomes aware that
23    might reasonably be expected to become the
24    subject of litigation affecting the Macomb
25    system.  Did you make any disclosures to Macomb
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 1    County about claims or threatened claims which
 2    you were aware at that point?
 3  A.   We had a couple of lawsuits arising out of the
 4    sewer collapse which were disclosed to Macomb
 5    County during the negotiations, and there is a
 6    second later on about retained liabilities.  There
 7    were property damage lawsuits by people who owned
 8    property adjacent to the sewer collapse, and one
 9    of them I -- we settled both of them.  One of them
10    I know we settled before this document was signed.
11    The other one was -- I don't remember if we did it
12    before or after, but Detroit -- that was the
13    lawsuit with the homeowners whose backyards were
14    at the bottom of the hole.  There were about ten
15    of them.  DWSD settled those.  And I don't
16    remember if that was done before or after this
17    lawsuit was signed, but DWSD kept that liability
18    and paid the settlement.
19  Q.   Other than those disclosures, did you make any
20    other disclosures to Macomb County in accordance
21    with this paragraph?
22  A.   No, I don't recall any.  No.  Those were the
23    claims we were aware of, and by the time this was
24    signed, the statute of limitations for filing
25    claim -- lawsuits for tort -- statute of
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 1    limitations for tort lawsuits in Michigan is three
 2    years, so by this time this was done, the -- well,
 3    okay.  The statute of limitations for those had
 4    run out, if there were any others that were
 5    pending out there.
 6        The other thing that was out there that
 7    we became aware of during this negotiation and
 8    during -- which actually was discovered, I think,
 9    by NTH when they did their survey of the whole
10    sewer is that back in the early 1960s when the
11    sewer was built, there were times when the tunnel
12    boring machine that was 50 feet underground
13    strayed out of the path of the easement, and there
14    were several parts -- segments of that sewer
15    system where the sewer was outside the scope of
16    the easement, which means it was a trespass.  And
17    we certainly notified them of that.  They got that
18    information when they had the NTH report.  And
19    there was an agreement, which I think is spelled
20    out in here, in the agreement.  We weren't going
21    to hold up the agreement to the contract to
22    correct all the easements.  There was an agreement
23    that Macomb County would take responsibility for
24    obtaining the easements for the -- Macomb County
25    would obtain new easements for where the sewer
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 1    actually was, and Detroit would reimburse them for
 2    that cost.
 3  Q.   Did you become aware of before you retired a
 4    claim that was asserted by the City of Detroit
 5    against the contractors and subcontractors
 6    involved in 1368?
 7  A.   Yes.
 8  Q.   What do you know about that?
 9  A.   What I know about that is that at some point
10    somebody in the city -- and I think it was the
11    director of the Law Department, determined
12    after -- I think this was after the convictions in
13    the criminal prosecution of Mayor Kilpatrick and
14    Bobby Ferguson and Victor Mercado, that there was
15    a possibility of suing those companies for the
16    amounts that they were paying in bribes and
17    kickbacks, and my involvement in that was
18    Ms. Crittendon asked me to sit on the interviews
19    with the law firms that she was considering hiring
20    to do that work.  And so I sat in on interviews
21    with about four different law firms, and
22    Ms. Crittendon made her selection.  And then those
23    cases were filed, and at that point I was getting
24    ready to retire, and I wasn't much involved in the
25    cases that were filed.
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 1  Q.   During that process did you come to learn the
 2    amount that Detroit would claim was overcharged
 3    on 1368 or used or paid out in the kickbacks?
 4  A.   No.  I was just involved in interviewing the law
 5    firms.  I think I wrote the legal services
 6    contract for Miller Canfield after Ms. Crittendon
 7    selected them, but after that, I was out of it.
 8  Q.   What other firms were interviewed other Miller
 9    Canfield?
10  A.   Dykema Gossett, and there were two others and I
11    don't remember -- I think Butzel Long might have
12    been one of them, and there -- there was another
13    one, and I don't remember who it was.  I seem to
14    remember interviewing four law firms.
15  Q.   Did you interview Bodman?
16  A.   I don't think they applied for it.  That would
17    have been a real conflict of interest given their
18    representation of Macomb County.  No, I don't
19    think they were on the list.
20  Q.   Did you learn before your retirement that Detroit
21    had recovered in excess of -- I should say at
22    least $7 million in settlements with the
23    contractors and subcontractors they had asserted
24    those claims against?
25  A.   I think those settlements came after I retired.  I

Min-U-Script® Bienenstock Court Reporting & Video
Ph: 248.644.8888   Toll Free:  888.644.8080

(24) Pages 93 - 96
13-53846-swr    Doc 7885-28    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 25 of

 27



City of Detroit Robert C. Walter
July 11, 2014

Page 97

 1    was not involved in those cases in any way.
 2  Q.   The acquisition agreement, and in particular,
 3    schedule 3.8 provides or has Macomb County paying
 4    for the entire cost of the sinkhole repair
 5    project.  Would you agree with that?
 6  A.   This just has a number on it which is higher than
 7    the total price of the contract amendment,
 8    although, as I said, the contract with Inland
 9    Waters covered more than just this work.
10  Q.   Do you understand the sinkhole repair to have
11    cost more -- total of the repairs to have been
12    more than $54 million?
13  A.   No, it's my understanding that that was the total
14    cost.
15  Q.   Okay.  And you're unfamiliar with the settlements
16    between Detroit and the contractors and
17    subcontractors?
18  A.   I was not involved in those at all.
19  Q.   Just so we have a good record, I'm going to mark
20    this as Exhibit 7.
21        MARKED FOR IDENTIFICATION: 
22        DEPOSITION EXHIBIT 7
23        12:53 p.m.
24        BY MS. BADALAMENTI: 
25  Q.   Is this the Letter of Intent -- did I say I
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 1    marked it as Exhibit 7?  Is this the Letter of
 2    Intent we were referring to earlier?
 3  A.   This is the Letter of Intent, although this copy
 4    is not signed.
 5  Q.   But do you believe it was signed?
 6  A.   My recollection is that it was, but I don't see a
 7    signed copy here.  Maybe it wasn't.  My
 8    recollection is that it was, but --
 9  Q.   Section 9, Conduct of Operations, refers to in
10    several paragraphs that you were to obtain the
11    consent of the transferee to any -- in certain
12    circumstances.  In particular, paragraph 9(d)
13    provides obtaining consent of the transferee to
14    any extraordinary transaction or any transaction
15    which is not at arm's length with any person or
16    entity, in either case relating to the property."
17    Did you ever obtained Macomb County's consent to
18    any extraordinary transaction or transaction not
19    at arm's length?
20  A.   I did not.
21  Q.   Who were you interviewed by at the United States
22    Attorney's Office?  Who were you interviewed by?
23  A.   It was an assistant U.S. attorney and an
24    investigator from the Environmental Protection
25    Agency's Inspector General, a man and a woman.  I
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 1    don't remember their names.
 2  Q.   Did you have counsel with you?
 3  A.   Yeah, Ed -- well, the interview took place in Ed
 4    Keelean's office, and he was there.
 5  Q.   Did you and Ed Keelean discuss who else had been
 6    interviewed through that point?
 7        MR. FAISON: I'm sorry, I didn't hear
 8    the question.
 9        BY MS. BADALAMENTI: 
10  Q.   Did you and Ed Keelean discuss who else had been
11    interviewed by these same individuals?
12  A.   No.  He -- Mr. Keelean sat in on a number of
13    interviews with city employees with the federal
14    investigators, and he did not share their names
15    with me.
16        MS. BADALAMENTI: I think I might be
17    done, but if I could just have a couple minutes.
18        MR. FAISON: Sure.
19        (Off the record at 12:56 p.m.)
20        (Back on the record at 12:59 p.m.)
21        BY MS. BADALAMENTI: 
22  Q.   Do you recall any of the agents that interviewed
23    you to be Carol Paszkiewicz?
24  A.   It was Paszkiewicz, yes.  She was one.
25  Q.   Do you recall Mark Chutkow interviewing you from
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 1    the U.S. Department of Justice?
 2  A.   I don't remember that name.  It might have been
 3    him.  I don't remember.  But I do remember
 4    Ms. Paszkiewicz.
 5  Q.   Looking for a final time at Exhibit 7, the Letter
 6    of Intent, the Letter of Intent requires that you
 7    promptly notify -- and I'm referring to paragraph
 8    9 (e) -- that you promptly notify the transferee,
 9    Macomb, of any emergency or other change in the
10    normal course relating to the property.  Did you
11    notify Macomb about any change in the normal
12    course of 1368?
13  A.   This is long after 1368.  This is after the work
14    on 1368 was done, so this doesn't cover that.
15  Q.   So did you notify Macomb that there had been a
16    change in the normal course as to 1368?
17        MR. FAISON: Just a minute.  Is the
18    question whether he did within the period of the
19    due diligence?
20        MS. BADALAMENTI: Sure.
21        BY MS. BADALAMENTI: 
22  Q.   In the period of due diligence, did you notify
23    Macomb that there had been a change in the way
24    that Amendment 2 to 1368 was awarded or anything
25    else about the normal course of --
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 1  A.   No, because that contract had been closed out by
 2    the time this was executed.  This doesn't cover
 3    anything under that.  This deals with events going
 4    from the date it was executed going forward.  So
 5    that wouldn't cover anything under 1368 because
 6    that contract had already been completed and
 7    closed out.
 8  Q.   Did you have a discussion with Mark Jacobs or
 9    anybody else about crafting the language in a way
10    that would only relate to things going forward as
11    opposed to things going back?
12  A.   This -- this language was worked out by myself,
13    Mark Jacobs, Craig Hupp and Joe Colaianne.  This
14    is not just my language.  This was a collaborative
15    effort by Macomb County's lawyers and Oakland
16    County's lawyers.
17  Q.   Did you walk through the terms of the acquisition
18    agreement with Mark Jacobs before it was executed
19    by Mr. Latimer?
20  A.   Yes.  Mark and I were both in the negotiation
21    team.
22  Q.   And you knew that the document would contain the
23    definition of Detroit's knowledge, and that would
24    include you?
25  A.   Yes.

Page 102

 1  Q.   With respect to the Letter of Intent, my last
 2    question, is respect to paragraph 9(f).  It
 3    indicates that you will in the due diligence
 4    period promptly notify the transferee, Macomb, of
 5    any governmental, regulatory or third party
 6    complaints, claims, investigations or hearings.
 7    Other than what you've told me about, did you
 8    notify Macomb about any complaints, claims,
 9    investigations or hearings?
10  A.   No.
11        MS. BADALAMENTI: That's it.
12        THE WITNESS: Thank you.
13        MR. FAISON: Thank you.
14        (The deposition was concluded at 1:02 p.m.
15    Signature of the witness was not requested by
16    counsel for the respective parties hereto.)
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1                    CERTIFICATE OF NOTARY
   
 2  STATE OF MICHIGAN    )
   
 3                       ) SS
   
 4  COUNTY OF MACOMB     )
   
 5 
   
 6                  I, MELINDA S. MOORE, certify that this
   
 7       deposition was taken before me on the date
   
 8       hereinbefore set forth; that the foregoing
   
 9       questions and answers were recorded by me
   
10       stenographically and reduced to computer
   
11       transcription; that this is a true, full and
   
12       correct transcript of my stenographic notes so
   
13       taken; and that I am not related to, nor of
   
14       counsel to, either party nor interested in the
   
15       event of this cause.
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22                       MELINDA S. MOORE, CSR-2258
   
23                       Notary Public,
   
24                       Macomb County, Michigan
   
25         My Commission expires:  September 6, 2016
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

IN RE:  CITY OF DETROIT,      .   Docket No. 13-53846
   MICHIGAN, .

     .   Detroit, Michigan
                     .   July 17, 2014

Debtor.        .   11:00 a.m.
. . . . . . . . . . . . . . . .

HEARING RE. (#5155) MOTION TO ALLOW CLAIM(S)/NOTICE
OF AND MOTION FOR TEMPORARY ALLOWANCE OF CLAIM OF THE
MACOMB INTERCEPTOR DRAIN DRAINAGE DISTRICT PURSUANT TO

RULE 3018(a) OF THE FEDERAL RULES OF BANKRUPTCY
PROCEDURE FOR PURPOSES OF ACCEPTING OR REJECTING THE
DEBTOR'S FOURTH AMENDED PLAN OF ADJUSTMENT FILED BY

CREDITOR COUNTY OF MACOMB, MICHIGAN
BEFORE THE HONORABLE STEVEN W. RHODES
UNITED STATES BANKRUPTCY COURT JUDGE

APPEARANCES:

For the Debtor: Miller, Canfield, Paddock & Stone, PLC
By:  JEROME R. WATSON

IRENE B. HATHAWAY
150 West Jefferson Avenue, Suite 2500
Detroit, MI  48226
(313) 963-6420

For Macomb Dechert, LLP
Interceptor Drain By:  ALLAN S. BRILLIANT
Drainage District: 1095 Avenue of the Americas

New York, NY  10036
(212) 698-3600

Kirk, Huth, Lange & Badalamenti, PLC
Raechel M. Badalamenti
19500 Hall Road, Suite 100
Clinton Township, MI  48038
(586) 412-4900

For Official Dentons, US, LLP
Committee of By:  CLAUDE D. MONTGOMERY
Retirees: 670 Fifth Avenue

New York, NY  10020
(212) 632-8390
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Court Recorder: LaShonda Moss
United States Bankruptcy Court
211 West Fort Street, 21st Floor
Detroit, MI  48226-3211
(313) 234-0068

Transcribed By: Lois Garrett
1290 West Barnes Road
Leslie, MI  49251
(517) 676-5092

Proceedings recorded by electronic sound recording,
transcript produced by transcription service.
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THE CLERK:  Case Number 13-53846, City of Detroit,1

Michigan.2

MR. BRILLIANT:  Good morning, your Honor.  Allan3

Brilliant from Dechert, LLP, and I'm joined at counsel table4

by my co-counsel, Raechel Badalamenti and Robert Morris from5

Kirk, Huth, Lange & Badalamenti on behalf of Midland6

Interceptor Drain Drainage District.7

MR. WATSON:  Good morning, your Honor.  Jerome8

Watson appearing on behalf of City of Detroit along with my9

partner, Irene Hathaway.10

MR. MONTGOMERY:  Good morning, your Honor.  Claude11

Montgomery, Dentons, US, for the Retiree Committee, and I'm12

joined today with Mr. Joe Selby.  Thank you.13

MR. BRILLIANT:  Good morning, your Honor.14

THE COURT:  You may proceed, sir.15

MR. BRILLIANT:  Thank you, your Honor.  Your Honor,16

as a preliminary matter, please --17

THE COURT:  Well, as a preliminary matter, let me18

apologize to all of you for not being here at our appointed19

time.  The earlier argument took much longer than I had20

thought it would, and so I apologize to you for that.21

MR. BRILLIANT:  Thank you, your Honor, but it's not22

necessary.  As it turned out, there was a big traffic jam on23

I-94 this morning, and we would have probably had to ask you24

for a little bit of an extension in any event --25
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THE COURT:  Okay.1

MR. BRILLIANT:  -- but thank you for -- you know,2

for your courtesy.  As a preliminary matter, your Honor, I3

spoke with Mr. Watson, and we've agreed solely for purposes4

of this hearing that all of the -- you know, the briefs, the5

documents that are attached, the declarations both that have6

been filed in connection with the 3018 hearing as well as in7

connection with the objection to claim will be admitted into8

evidence subject to all the parties being able to argue with9

respect to, you know, weight and what view your Honor should10

give it, but given the -- you know, the nature of the11

hearing, we didn't think that it made sense, you know, to12

argue about what's hearsay and various other things.13

THE COURT:  Okay.14

MR. BRILLIANT:  Now, your Honor, we dumped a whole15

lot of paper on your Honor, and --16

THE COURT:  Well, let's talk about that.  I can17

represent to you that I have read your briefs, both those18

that were filed earlier this week and the ones that were19

filed today and yesterday.  I skimmed through the hundreds of20

pages of attachments.  I can't say that I studied any of them21

in any particular detail, so that may help you in your22

presentation here --23

MR. BRILLIANT:  Yes.24

THE COURT:  -- your presentations here this morning.25
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MR. BRILLIANT:  Yes.  Well, what I had thought we1

would do, your Honor, there's a whole lot here that is2

agreed.  I mean there are some -- there are some pretty3

significant factual disputes, and we have some disputes4

about, you know, some issues as a matter of law.  What I5

thought might make some sense, your Honor, is to go through6

some of the documents, go through the facts, highlight for7

your Honor, you know, really what facts are pretty much8

agreed, what's really, you know, in dispute here, talk about9

some of the legal arguments and obviously, to the extent that10

we can, you know, answer any questions or concerns that your11

Honor may have having -- hearing the presentation or read the12

briefs.13

So, your Honor, as your Honor knows, all of this,14

you know, relates to, you know, a giant sinkhole that15

occurred in 2004 in connection with, you know, an16

interceptor, part of the sewage system, you know, that was17

then owned by the DW, you know, SD.  At that point in time,18

your Honor, you know, the city made certain modifications to19

existing contracts that it had to pay for the -- you know, to20

the repair of the sinkhole, and there was an extraordinary,21

you know, procedure that went into effect in connection with22

the issuance of those contracts.  And, your Honor, do you23

have the exhibits?24

THE COURT:  I can access them here on my computer if25
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you'll just give me one moment.  Okay.  Is there an1

exhibit -- what would it be attached to first?2

MR. BRILLIANT:  The Marrocco affidavit, declaration,3

I guess, to be more, you know, precise.4

THE COURT:  Is that attached to your --5

MR. BRILLIANT:  Our brief, attached to our --6

THE COURT:  -- brief, 6016?7

MR. BRILLIANT:  I believe that's correct, your8

Honor.9

THE COURT:  Okay.10

MR. BRILLIANT:  I'm not as conversant in the11

documents --12

THE COURT:  So what page in the PDF is it,13

approximately?14

MR. BRILLIANT:  Well, we're going to get to, you15

know, in a few moments 233.16

THE COURT:  Okay.17

MR. BRILLIANT:  So, your Honor, in two thousand, you18

know, and four, there was a, you know -- you know, the19

sinkhole.  Various procedures were put into place.  And20

unbeknownst to MIDD, you know -- you know, my client, at that21

time, there were some improprieties which ultimately led to22

criminal convictions and investigations, prosecutions, and23

criminal convictions of the mayor, the head of the DWSD and24

various other co-conspirators, and the issue, your Honor, is25
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whether or not there were overcharges that -- you know, that1

occurred in that process and whether they were2

fraudulently -- the lack of, you know, the fact that there3

were overcharges was misrepresented, you know, to our4

clients, and the fact that -- the fact that there was a5

governmental investigation, a U.S. Attorney's investigation,6

and whether or not that was disclosed to our client.  And7

those are the -- when they should have been disclosed to the8

client, our clients, and whether or not -- I don't think9

anyone disputes that they were not.  You know, the city takes10

the position that they didn't have, you know, knowledge. 11

Well, they don't take the position they didn't have knowledge12

of an investigation.  They take the position that they13

weren't required to disclose it, and they didn't know -- have14

any knowledge that there were overcharges.15

On page 233, your Honor, this is the complaint that16

was filed by the city in connection with the suit in front of17

Judge Cleland where they intervened in connection with an18

action that MIDD had brought against the -- you know, the19

contractors and the former officials of the city who20

perpetuated the fraud.  And in connection with that, your21

Honor, in paragraph 23 the city says the -- which is the22

intervening plaintiff, the intervening plaintiff's claims are23

based upon the conduct first unveiled in the Kilpatrick24

prosecution.  On December 15, 2010, a grand jury returned a25
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first superseding indictment in the Kilpatrick prosecution1

naming Kilpatrick, Ferguson, Bernard Kilpatrick, Mercado and2

Miller as defendants.  The indictment alleged criminal --3

RICO conspiracy, bribery, extortion, obstruction of justice4

and mail fraud, wire fraud, and money laundering in relation5

to a number of projects entered into by DWSD, including the6

DWSD project at issue in this case, the repair of the Macomb7

Interceptor sewer at 15 Mile Road in Sterling Heights,8

Michigan, under Amendments 2 and 3 to the DWSD contract, CS-9

1368.  And that's really what this is about, your Honor, this10

whole issue, is whether or not, you know, there were11

overcharges in connection, you know, with CS-1368, you know,12

2 and 3.  And on page 233 of the PDF -- actually, I'm going13

to go to paragraph 79 of their complaint, which is14

paragraph --15

THE COURT:  Okay.  Hold on one second because I'm16

not sure we're coordinated here.  I wish I could show it to17

you.18

MR. BRILLIANT:  Maybe page 99 may be the PDF.  Does19

that help, your Honor?20

THE COURT:  Let me go to that page and see what21

comes up.22

MR. WATSON:  I can't find it either.  Can you tell23

me the exhibit number?24

MR. BRILLIANT:  It's Exhibit Number 12 --25
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MR. WATSON:  To the Marrocco --1

MR. BRILLIANT:  -- to the Marrocco affidavit.2

MR. WATSON:  Okay.3

MR. BRILLIANT:  Your complaint.4

THE COURT:  Okay.  It's --5

MR. BRILLIANT:  I think it might be 99, your Honor. 6

I'm sorry, your Honor.  It's 13.7

MR. WATSON:  And what paragraph?8

MR. BRILLIANT:  79.9

MR. WATSON:  Thank you.10

MR. BRILLIANT:  Do you have a hard copy?  I think we11

gave you a hard copy.12

THE COURT:  Did we bring that over, Carolyn?  I'm13

sorry.  No.  I want to find it in the PDF.14

MR. BRILLIANT:  Okay.15

MR. WATSON:  It's actually Exhibit 15, I think, your16

Honor.17

THE COURT:  All right.  One more second, please.18

MR. BRILLIANT:  Yes, your Honor.  That's right. 19

It's Exhibit 15.20

THE COURT:  Okay.  In the entire 742-page PDF, it is21

page 406.22

MR. BRILLIANT:  Unfortunately, the book I have, your23

Honor, doesn't have those same numbers, so it's going to be24

hard for us --25
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THE COURT:  Yeah.  The complaint begins on 389.1

MR. BRILLIANT:  Okay.  And I wanted to move to2

paragraph 79, your Honor --3

THE COURT:  All right.  Let me find that.4

MR. BRILLIANT:  -- which is on page 18 of the5

complaint.6

THE COURT:  Got it.  Okay.7

MR. BRILLIANT:  Okay.  So --8

THE COURT:  Now we're good.9

MR. BRILLIANT:  So the city alleged in connection10

with its intervening complaint that until the 15 Mile Road11

collapse project DWSD maintained a standard practice on its12

other sewer and water repair projects of acquiring DWSD13

inspectors at sewer repair sites to prepare daily engineering14

and inspection reports which detailed, among other things,15

the time each employee of each contract or subcontractor16

spent on the job each day and the equipment used or stored on17

the job site each day.  Rather than use the standard daily18

engineering inspection reports for the 15 Mile Road collapse19

project, Mercado instructed DWSD inspectors to use a daily20

press report which did not contain the actual hours worked by21

each employee each day or the equipment used on the site each22

day.  And they go through, your Honor, and talk about, you23

know, how -- in their complaint about how, you know, these24

changes, you know, led to the potential for improprieties. 25
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If you go to paragraph 84, it says by reducing the1

involvement of DWSD staff in supervising the contractors'2

work by transferring management and supervisory3

responsibilities to outside contractors and by reducing or4

eliminating portions of DWSD's written record of the5

contractors' purported activity, Mercado aided, abetted,6

participated in and furthered the pattern of racketeering,7

you know, through which defendants conducted the Kilpatrick8

enterprise.  And then it goes on, your Honor, to, you know --9

you know -- you know, and talks in the complaint about how by10

taking out these controls it made it possible for work to be,11

you know, billed that wasn't actually performed.  And then we12

go, your Honor, to paragraph 101, which is on page 23 of the13

complaint, where the city says without waiver of its claims14

and without limitation as to its damages, intervening15

plaintiff adopts and incorporates herein plaintiff MIDD's16

claim that as a result of inflated invoices submitted on the17

15 Mile Road sewer collapse, the cost of the repairs of the18

15 Mile sewer collapse was increased by at least $23 million,19

so the city, you know, without waiving its right to say it's20

more, says that, you know, they adopt, you know, our view21

that was filed against the contractors that there's at least22

damages of $23 million of overcharges in connection with23

the -- in connection with the -- you know, the -- you know,24

the -- you know, the repair of the sinkhole.25
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Now, your Honor, you know, they -- you know, it's1

really hard, you know, for the city to say, you know, that2

there -- you know, there wasn't fraud here.  There were, you3

know, guilty pleas.  In the city's complaint they go through4

and summarize them.  We summarize, you know, the documents,5

you know, as well, you know, in our briefs, and I don't think6

there's any real dispute here that the perpetrators, you7

know, pled guilty to overcharges in connection, you know,8

with this particular, you know, project.9

Now, the city in their briefs over the last three10

days, you know, say that they don't concede, you know, that11

there were any overcharges and that they, in fact, you know,12

deny that there were overcharges, but that's just, you know,13

unbelievable.  There's no credibility, you know, for that14

given the statements they've made, given the criminal15

indictments, the guilty pleas, the jury, you know, decisions16

with respect to, you know, the convictions that there wasn't17

a significant overcharge here, and the fact that the city on18

their own goes forward and talks about how the policies of19

DWSD were changed that enabled this, you know, to happen20

really just reaffirms the fact that there were overcharges21

here, so I don't think there's really a big argument here or22

issue as to the fact that there were overcharges, you know. 23

We had, you know, put in the declaration of Mr. Winn, who's24

an engineer, who testified, you know, that he estimated how25
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much it would have cost to do this project if it was done1

appropriately, and he estimates that the total amount of2

overcharges exceeded, you know, $26 million.  And in the3

complaint that the city filed, they talk about NTH's4

estimate, you know, their expert, who they also, you know --5

you know -- you know, say estimated that the project should6

have cost, you know, significantly, you know, less than it7

was ultimately charged, so I don't think there's much of an8

issue here as to damages.  The question becomes whether or9

not there was, you know, fraud, you know, here.10

Now, with respect to that issue, your Honor, you11

have the declaration of Mr. Marrocco, the public works, you12

know, commissioner of Macomb County, who was involved to some13

extent in the negotiations here and, in particular, in14

connection with, you know -- you know, mediations in front of15

Judge Feikens over some of these issues, and he, in his16

affidavit -- declaration, makes it very clear that he was17

told by Mr. Mercado, you know -- you know, directly in a18

meeting after Judge Feikens had told the two of them to go19

into a room, you know, by themselves and work things out, and20

he expressly remembers and says that Mercado represented to21

him that there were -- you know, that these were, you know,22

fair and legitimate charges and that there were, you know, no23

overcharges or any other issues in connection with the money. 24

And based upon, you know, that representation and the25
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continued representations of the city and the city's failure1

to inform, you know -- you know, MIDD, you know, that there2

was a governmental investigation, you know, Macomb went3

forward and signed, you know, the settlement agreement, the4

letter of intent, and then ultimately, you know, signed5

the -- you know, the contract, you know, for the sale.  You6

know, the -- your Honor, it's -- I don't know how, you know,7

we're going to find this document, but I think -- I want to8

turn you to the settlement agreement, you know, that was --9

actually, let's go first, your Honor, to the letter of10

intent, which is Exhibit 2 to the Marrocco affidavit.11

THE COURT:  Again, can you give me a page number?12

MR. BRILLIANT:  Page 6 of the -- page 6 of the13

letter of intent.  I don't have -- unfortunately, I don't14

have the same numbering system that your Honor has.15

THE COURT:  One second, please.  Okay.  I'm on page16

6 of his declaration.  Is that where you want me to be?17

MR. BRILLIANT:  Okay.  And then, you know, it's18

probably about 15 or 20 pages past that, you know.  Exhibit 219

to the declaration is the 2009 --20

THE COURT:  Exhibit 2.  Okay.21

MR. BRILLIANT:  -- letter of intent.22

THE COURT:  Okay.  I'm there.  Thank you, sir.23

MR. BRILLIANT:  Okay.  And then it's page 6.24

THE COURT:  Okay.25
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MR. BRILLIANT:  Okay.  Now, this, your Honor, is the1

letter of intent.  Now, we'll talk about the settlement2

agreement in a minute.  This was an attachment to the3

settlement agreement, and the settlement agreement was4

conditioned upon the closing actually occurring.  If the5

closing of the sale never occurred, then the releases and6

various other things wouldn't have occurred, and we'll go7

through that, but attached to that was a letter of intent8

that set forth a due diligence period that would occur after9

the settlement agreement occurred and set up a due diligence10

period prior to the closing of the sale.  And on page -- and11

on paragraph 9 on page 6, you know, the -- you know, the city12

agreed during the diligence period, which is defined in the13

document as the period from that date through the closing of14

the sale of the interceptor, that it would promptly notify15

the transferee of any governmental, regulatory, or third-16

party complaints, claims, investigations, you know, or17

hearings or communications indicating that the same may be18

contemplated.  Promptly notify the transferee of any19

governmental, regulatory, or third-party complaints, claims,20

investigations, or hearings, so they agree that if there any21

governmental investigations, they would -- during this period22

prior to the closing, they would tell us.  And, you know,23

your Honor, I'm sure you read from the briefs, and I'm not24

going to go through all the testimony, but it's absolutely25
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clear that starting in 2008 the FBI showed up, you know,1

at -- you know, at the home of various employees of the DWSD2

and started asking questions about issues relating to the3

sinkhole, the sinkhole repair, you know, project, the4

contracting, you know, and Mr. Ferguson, how he got the job5

and whether or not, you know, there were, you know -- you6

know, issues, you know, with respect to the cost.  And that7

started in 2008, and notwithstanding the contractual8

obligation to inform MIDD just of the investigation, they9

never did so.  They did not tell us at all prior to the10

closing that there was a -- there was an ongoing, you know,11

investigation, you know.  Mr. Marrocco, you know, in his12

declaration and in Mr. Hupp, who is the lawyer for -- you13

know, for MIDD in connection with the transaction, both, you14

know, say that they would not have closed if they would have15

known about the fact that there was an investigation or the16

possibility, you know, of overcharges, you know, here in17

connection with the transaction, so, you know -- you know,18

based upon the representations that Mr. Mercado made to Mr.19

Marrocco and the failure of the city to comply with its20

obligation under the diligence agreement to inform the21

parties of the fact that there was an investigation, your22

Honor, we have a very strong, you know -- you know -- you23

know -- you know, claim here, I mean extremely strong claim24

here that there was actual fraud in the inducement of the25
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contract for the sale of the property which would lead -- you1

know, outside of bankruptcy would have potentially led to,2

you know, reformation or recision of the contract or3

potentially, you know -- you know, damages once the4

bankruptcy -- you know, all claims are, you know, turned5

into, you know, cash dollar amounts.  And given all of the6

representations, you know, the amount of the claim is, you7

know -- I think it's very hard to argue that it could be8

anything less than $23 million, although based on all the9

documentary evidence, I think a $26 million, you know, number10

at a minimum is the more appropriate, you know, claim here.11

Now, your Honor, in their papers the -- you know,12

the -- you know, the city says, well, there was a settlement13

agreement, and the settlement agreement, you know, released14

all the claims, and I have two responses to that.  One is,15

your Honor, if -- you know, in Exhibit 3, the next exhibit,16

so if we go up probably about, you know, six pages or so --17

THE COURT:  To look for what, sir?18

MR. BRILLIANT:  In the settlement agreement, you19

know, the last page before the signature block in the20

settlement agreement, paragraph 9, miscellaneous.21

THE COURT:  Got it.22

MR. BRILLIANT:  If you look at 9(a)(2), your Honor,23

it says if the parties fail to reach agreement on the terms24

of a definitive agreement regarding the transfer of the25
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interceptor within 180 days from the execution date or, if no1

closing occurs, within 360 days of the execution date, each a2

triggering date, any party within 30 days at the first3

occurring triggering date may declare any provision in the4

agreement void and without effect.  If any provision of this5

agreement is applicable, blah, blah, blah, but the bottom6

line is, your Honor, you know, they say, "Oh, well, you7

waived all these claims, you know, at the time you signed the8

letter, you know, of intent."  Now, the reality is it was9

fraudulent inducement to enter into the settlement agreement. 10

They said they would tell us about any investigation.  There11

was already an investigation that was ongoing that they knew12

about and they didn't tell us, but more importantly than13

that, it's -- the release wasn't effective because it could14

have been terminated by MIDD if there wasn't a closing.  And15

so the same issue here that we were fraudulently induced into16

closing both is fraudulent inducement with respect to the17

settlement agreement as well as the other agreement, but the18

reality is it was not a final release until the sale occurred19

because any party could have -- essentially any party, but to20

the extent that MIDD, you know, learned about the21

investigation or learned that they were, you know,22

potentially going to be, you know -- you know, paying too23

much and was in a position to -- you know, to terminate --24

you know, terminate the agreement.  So, your Honor, I think,25
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you know, those simple,  you know -- you know, facts, I1

think, establish, you know, the fact that we have a claim.2

Now, the city takes the position, which is just3

clearly wrong as a matter of Michigan law, you know, that --4

you know, they take the position that the merger clause5

that's contained in the agreement, you know -- you know,6

precludes, you know, parties, you know, after a closing of a7

transaction, you know, from bringing a claim for fraud in the8

inducement of the agreement, and they cite the UAW-GM case. 9

You know, we cite in both our brief and in the reply briefs,10

you know, several, you know, more recent cases.  There's11

actually three cases that came out in 2013 and so far this12

year in 2014 from the appellate court, you know, here in13

Michigan, you know, that make it very clear that when there's14

a -- when there's fraudulent representations made to induce a15

party to contract, whether it be a direct claim or a claim16

under Michigan law, you know, for silent, you know,17

misrepresentation when you fail to disclose what you're18

supposed to disclose, that the merger clause doesn't bar the19

claim.  And, you know, we cite, you know -- you know, all20

three of those cases.  The, you know, Retiree Committee says,21

well, there's, you know, binding Sixth Circuit authority on22

it, and they ask your Honor, you know, to read that case. 23

When your Honor reads that case, we cite in a footnote to our24

reply brief that case supports our position as well.  The25
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UAW-GM case, which is cited, you know -- you know, by -- you1

know, by the city, you know, is really limited, you know, to2

its facts.  When your Honor reads the most recent cases out3

of Michigan, it makes it very clear, you know, how that case4

should be interpreted and how that case is interpreted here5

in Michigan, and it just doesn't preclude our claim.  If6

anything, it -- you know, it supports the fact that we7

actually, you know -- you know, have this claim.8

Your Honor, one other document, you know, I wanted9

to show you is attached to our reply brief, which is Exhibit10

C to the reply brief that we've --11

THE COURT:  One second, please.12

MR. BRILLIANT:  So it's page 35 of -- it's page 3513

of 45 on the docket, your Honor.14

THE COURT:  Okay.  That's helpful.  I have it, sir.15

MR. BRILLIANT:  All right.  And, your Honor, this is16

a -- you know, an e-mail, you know, cover sheet from Craig17

Hupp, who is, you know, counsel to the -- to MIDD in18

connection with the transaction, and he's sending an e-mail19

to Bob Walter, you know, who's, you know, at the city, and20

then also to Mr. Jacobs at Dykema, and, you know, the city21

has put in his affidavit or his declaration.  You know, he22

was the principal, you know, lawyer with respect to the city. 23

And in the e-mail Mr. Hupp, you know, asks, you know, the24

parties to -- you know, he took minutes or notes, you know,25
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at a due diligence meeting where, you know, the city came in1

and talked about, you know, various issues, and as you can2

see on the date here is March 19th, 2009, well into the3

investigation that the U.S. Attorney's Office had started and4

well into the time period when the members of DWSD were being5

interviewed in connection with the investigation.  And, you6

know, he -- you know, he asked them if there were anything7

that's in error or incomplete, and, you know, to the best of8

our knowledge, there's never been any response.  And, your9

Honor, the issues here -- you know, if you just go to the --10

you know, starting on 29 -- whoops.  We were up late working11

on the reply brief and apologize for being a little12

unorganized this morning.13

THE COURT:  That's okay.14

MR. BRILLIANT:  But starting on 29 --15

THE COURT:  Page 29?16

MR. BRILLIANT:  No.  Question 29, page 8, or on the17

docket it'll be 43 of 45, I believe.18

THE COURT:  Okay.  Let me catch up to you.  Hold on. 19

Okay.20

MR. BRILLIANT:  Okay.  And so we're just going to21

start here.  We're going to talk about -- going to get to the22

key one in a little bit, but, you know, basically the way23

this works is this was a due diligence checklist they gave to24

the city.  The city came in, had conversations, so describe25
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any regulatory complaint or notices of violations issued on1

Detroit or DWSD in the past five years out of or related to2

the operation of the facilities.  Jacobs and Walter, the3

outside counsel and the person from the city, were the people4

who were going to respond, and they responded none just to5

give you an example as to how, you know, this -- you know,6

this works.7

Now, if we go down, your Honor, to 32, it says8

describe any facts of which DWSD or Detroit is aware which9

would give rise to or support a claim against any contractor10

or other person arising out of or related to the facilities,11

and state whether such claim has -- you know, such claim been12

asserted.  You know, the word "has" probably belongs there,13

but -- so basically asking the city, "Are you aware of any14

claim that might exist against a contractor or subcontractor15

and whether it's been, you know, asserted yet?"  And it's16

even broader than that.  "Are you aware of any facts that17

would give rise to or support a claim?"  Right?  Jacobs and18

Walter will address, and their response was, "DWSD is not19

aware of any known, threatened, or pending claims other than20

those identified in Item 30, and if you go up to 30, you21

know, 30 is, "Describe any civil claims asserted or22

threatened in the past five years arising out of the23

operation of the facilities," and they say three claims,24

claims and suits arising out of the collapse.  Presumably25
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that's, you know -- you know, tort claims, you know, arising1

out of that, you know, people's homes being sucked into the2

sinkhole or whatever may have happened.  Collins' business3

interruption claims because of construction delays in the4

Garfield suit, and that's all they disclose.  So, you know,5

they -- you know, to -- you know, your Honor, they had an6

affirmative obligation to disclose the investigation.  They7

didn't disclose it.  They were asked specifically about8

whether there were any claims against any contractors, and9

although they were aware that the FBI and the U.S. Attorney's10

Office was investigating the contractors in connection with11

potential fraud in connection with, you know, this12

particular, you know, contract, they didn't disclose that. 13

And to the extent, your Honor, that they say that this vague,14

you know, assertion here, you know, that, you know, claims15

arising out of, you know -- you know, the collapse somehow is16

a disclosure, you know -- you know, the Michigan courts have17

made it absolutely clear that when you disclose information,18

you have to disclose it in a way that it's -- you know, that19

it's meaningful and people can understand it.  You can't, you20

know, be -- you know, be sneaky and tricky and, you know,21

answer the question, you know, with a half truth, you know,22

to lead to, you know, an inappropriate, you know -- you know,23

impression.24

So, your Honor, you know, based upon, you know, the25
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facts and Michigan -- you know, Michigan law, you know, it's1

pretty clear, I think, that we have, you know, a good claim. 2

The other, you know, issues that they raise that they think3

may, you know, bar, you know, the claim is, one, they raise4

the issue of res judicata in connection with, you know, Judge5

Cleland's decision.  It's just completely, you know,6

inapplicable, you know, to this particular case.  That was a7

suit that was brought, you know, by MIDD against the -- you8

know, against the contractors.  It was not a suit related to9

the city, and the city intervened initially, you know, to10

support the claims of MIDD, you know, the theory being that11

either MIDD would get the benefit of it or it would go to the12

city.  They did not say in their initial intervention that13

they thought we did not have the claim.  Ultimately, Judge14

Cleland concluded that claims against third parties were not15

assigned to us, and we couldn't bring those claims, but the16

case did not involve or did he rule upon any issues that are17

the subject of the complaint that we have, which is against18

the -- you know, against the city, so res judicata just19

clearly, you know, doesn't apply in this situation, and issue20

preclusion and claim preclusion, you know, don't apply21

either.22

And then, your Honor, the only other, you know,23

defense that they have, you know, come up with is a, you24

know, defense of governmental immunity, which doesn't apply25
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in the situation, and if you would like to hear about that1

now, Ms. Badalamenti can talk about that.2

THE COURT:  That's fine.3

MS. BADALAMENTI:  Yes.  Thank you, your Honor.  The4

governmental immunity defense that's been asserted by the5

city is premised on one case.  It's the Blackmar case.  And6

they assert that the Blackmar case involves a claim of fraud7

and recognizes that governmental immunity bars all fraud8

claims.  That case does no such thing.  In fact, the problem9

with the Blackmar case and the northern Michigan case that10

they cite -- and I will say as a caveat that the rest of the11

cases that are cited in that section have nothing to do with12

fraud claims or governmental immunity.  But with respect to13

those two claims, they do involve a claim of fraud, and they14

do involve a claim of fraud against a governmental entity. 15

And the issue and the reason why those claims are subject to16

governmental immunity is because the fraud that is supposedly17

perpetrated is something that is specifically contemplated by18

statute.  In other words, it's not an ultra vires.  It's not19

a proprietary.  It's not a -- there's no exception to20

governmental immunity that applies to cover any wrongdoing by21

the city, so the findings in those cases are that the22

governmental agency is immune because there is no basis for a23

fraud claim.  There is no holding in Michigan law -- and I've24

spent the last two days making sure of this before I came in25
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to your Honor to tell you -- there is absolutely nothing to1

suggest that a fraud claim, as a matter of laws, is precluded2

by governmental immunity.  In fact, the suggestion is that a3

fraud claim, especially a fraud in the inducement claim, is4

to be analyzed by its damages and what the damages are sought5

and analyzed that way, and as the Court knows, with respect6

to contract claims, there is no governmental immunity ever7

for contract claims asserted against governmental agencies,8

so with respect to that defense --9

THE COURT:  Isn't there an immunity statute?10

MS. BADALAMENTI:  There is.  There's a section --11

MCL 691.1407 is an immunity statute.  It provides that the12

governmental agencies in Michigan are immune from tort claims13

and that that tort is what the question is.  The tort14

analysis is not the title of a tort claim.  It's not whether15

a tort claim is traditionally viewed as a tort claim.  The16

question for purposes of governmental immunity is what type17

of damages are being sought when -- in the case of fraud,18

innocent misrepresentation, fraudulent inducement, those19

types of claims are -- the remedy that's being sought is20

recision or reformation of the contract, so for that reason21

fraud is -- and we cite a number of cases.  Fraud is22

considered with respect to governmental entities, and there's23

no immunity that applies.  In particular, we cite a Michigan24

Supreme Court case where the -- a public contract was let,25
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and it was based specifically on a misrepresentation.  This1

is the Valentini versus City of Adrian case.  The public2

contract was let, and there was a misrepresentation by the3

city to induce the contractor to get to that price.  When the4

fraud was uncovered, the claim was allowed to proceed, first,5

because the governmental agency has no statute.  It's not6

engaged in a governmental function.  When it goes outside of7

its statutory authority in order to conceal information,8

certainly that is not a governmental function, your Honor,9

which would be covered by immunity.  And, second, because10

the -- what the contractor sought was the payment for actual11

services, so the issue with fraud and a claim like fraud is12

that there's no immunity because there's no statute.  A13

governmental agency has to be, one, engaged in a governmental14

function.  That's the first question.  A fraud claim -- there15

is no statute or law that allows a governmental agency to16

make the decision to conceal information with regard to its17

contract processes, so the case -- the Blackmar case that was18

cited to you by the city here involves a fraud in the19

negotiation of an employment contract.  However, what is20

found in Blackmar is that there was no misrepresentation,21

and, in fact, the contract processes that were followed were22

specifically provided for by the emergency act that was the23

subject of that case, so there's an emergency manager statute24

that's followed to the letter that forms that contract, and25
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they say you can't have a fraud claim in that case.  All they1

did was follow what the statute told them to do.2

In this case, you have a city who was entering into3

a transaction with Macomb knowing and making a conscious4

decision to disclose information and conceal other5

information in order to induce to get the purchase price that6

it wanted, so there is no governmental immunity in such a7

circumstance.8

Furthermore, the claim here is pled for recision,9

reformation, in addition to damages, and for that reason it10

would be a contract claim as opposed to the traditional tort11

claim that is barred by governmental immunity.12

MR. BRILLIANT:  Your Honor, there's a few more just13

miscellaneous points.  Your Honor, in the reply, the -- you14

know, which really is contrary to all the deposition15

testimony, you know, the city now says that it was the16

impression, you know, of Mr. Latimer that the DWSD wasn't17

being investigated but instead it was an investigation even18

though it was centered on the local economic development.  If19

your Honor reads the deposition designations that we20

attached, I mean it's absolutely clear from the very first21

situation where Mr. Shukla, who was the chief engineer at22

DWSD, was being -- you know, was interviewed by the FBI, and23

it was absolutely clear that -- you know, that DWSD issues24

and the sinkhole issue, in particular, were being25
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investigated by the government, and it was not -- it was not1

disclosed.  And, you know, Mr., you know, Latimer's, you2

know, interpretation that somehow, you know, he might have3

thought that something else was the center the transaction,4

it's just not -- it's just not credible, but it's not really5

relevant either, you know.  The fact is that knowing that6

there was an investigation here of the contracting and7

subcontracting, you know, process, you know, would have, you8

know, required that it be disclosed given that it was a9

material piece of information and they had undertaken in the10

letter of intent to disclose such events.11

You know, next, your Honor, you know, their latest12

argument is as well that Mr. Ferguson -- companies they13

believe only got $3 million of the -- you know, of the, you14

know, total amount, and that's not relevant either.  The15

reality is that -- you know, that Inland and D'Agostini and16

various other contractors also had inflated, you know -- you17

know, charges here in part because they were paying, you18

know, kickbacks and they needed to inflate their bills, but19

the issue is not what Mr. Ferguson got.  The question is what20

is the total amount of the overcharges.  And based upon both,21

you know, their own expert, you know, at the time --22

engineering firms' estimate as to what it would cost and23

MIDD's expert's estimate as to what it would cost and based24

upon the allegations that the city had filed in connection25
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with -- in its intervention complaint, it's clear that the1

total amount of the overcharges, you know, is much closer to2

$26 million than to any other number.3

THE COURT:  How do you deal with the challenge that4

the city makes to the weight or credibility that should be5

given to your expert's conclusion regarding the damages?6

MR. BRILLIANT:  Yes, your Honor.  I think the first7

thing is, your Honor, the expert has 26 years of experience,8

you know, creating estimates.  He had the benefit of all of9

the information that the city had at the time that it let out10

the contracts plus about half of the information as to when11

the project -- you know, half the information about what had12

happened on the project, you know, through the process, and13

he was able to come up with a number based upon his expertise14

as to what it would cost.  And his number was very consistent15

with the numbers of NTH, the city's, you know, expert, you16

know, as they disclose in the complaint, and -- you know, and17

so I think it's very credible.18

Also, your Honor, he points out in his declaration,19

you know, a number of the really extraordinary, you know,20

charges that exist, which kind of gives you a sense of the21

magnitude of the -- you know, of the fraud here, the amount22

of fees charged, you know, for security, the amount of fees23

charged for -- you know, for pumping and various other things24

which were, you know, many multiples of what they would25
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ordinarily, you know, cost, so it's -- I think, your Honor,1

their -- you know, their argument is, you know, completely,2

you know, misplaced as to, you know, the validity of -- you3

know, of his analysis.  I think it was an appropriately, you4

know, done analysis, and I think it's -- you know, the result5

of it, you know -- you know, withstands, you know, scrutiny,6

you know, here.7

You know, the last thing with respect to damages,8

your Honor, is there -- you know, this was a -- you know,9

intended to be a global settlement, which resolves not just10

the -- you know, the issues with respect to, you know, the --11

you know, the sinkhole, you know, collapse and the repair but12

also with respect to certain other things that were, you13

know, outstanding in connection with the disputes between the14

parties at the time.  Now, it's not disputed at all that the15

amount of the -- you know, of the repair, you know, was16

passed along, you know, pursuant to this contract, you know,17

to -- you know, to MIDD.  I don't think that -- that's not18

disputed, but instead what they dispute is there was a $1719

million credit to the ultimate, you know, total amount of,20

you know -- you know, system debt, the amount of investment,21

so to speak, that was -- you know, existed in the assets that22

were transferred, you know, to MIDD, and the $17 million --23

the evidence is pretty clear, your Honor, when you read24

the -- you know, the -- you know, the transcripts that the25
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$17 million comes from the -- is a deduction related to1

things unrelated, you know, to the transfer of the MIDD2

assets.  It had to do with a dispute over interest rates, a3

dispute regarding, you know -- you know, some radio issues4

and various other things, so it's completely unrelated to5

these issues, so there's no -- there's no double counting6

here, you know, in connection with the -- you know, with the7

issues.8

In connection, your Honor, with, you know, other9

issues, you know, they raise issues as to the credibility of10

Commissioner Marrocco in connection, you know, with his, you11

know, recollection, you know, relating to the representations12

made by Mercado.  I would point your Honor to the deposition13

transcript of Mr. Hupp, who, although not present at the14

meeting where, you know, Judge, you know, Feikens asked Mr.15

Marrocco and Mr. Mercado to go into the room and, you know,16

resolve the issues, but -- you know, but he talks about the17

fact that, you know, MIDD was very concerned about, you18

know -- you know, whether there were overcharges here, and19

that was an issue for them.  And then I'd also say that --20

your Honor, that if you read the deposition transcript, there21

is nothing inconsistent between the declaration and the22

deposition transcript or between the deposition transcript at23

various times when Mr. Watson asked questions of Mr.24

Marrocco.  Instead he would ask him a couple questions about25
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conversations that he had about representations.  Then he'd1

move on to something else before he, you know -- you know,2

would tie it all down.  Then he would come back to it.  He'd3

get a little bit more information, and then he would -- came4

back to it a third time, you know.  You know, the problem5

with -- you know, with depositions is -- you know, especially6

when you hop around like that is you get whatever information7

you ask for, and you don't get anything, you know, more than8

that.  And when your Honor reads the transcript, it'll be9

very clear to your Honor that Mr. Marrocco's testimony didn't10

change.  It's just that by jumping around and getting half11

the story here and half the story there and a little bit12

more, you know, at the end, he just got different pieces of13

it, but none of it is inconsistent with each other.  And the14

fact that he didn't get -- you know, Mr. Marrocco never had15

the opportunity to say that about -- he says he had this16

meeting and this conversation with Mr. Mercado and what the17

representation was because that's all that was asked.  No,18

you know, question as to about, you know, what else, you19

know, occurred, you know, around it.20

So, your Honor, I think at this point I'm going to21

sit down and reserve some time for rebuttal, but, you know,22

from our perspective, I think we have, you know, established23

the likelihood of success, a strong likelihood of success on24

our claim and on the -- you know, the dollar amount that we25
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seek to have allowed for voting purposes.1

THE COURT:  Thank you, sir.2

MR. WATSON:  Good morning, your Honor.  Jerome3

Watson appearing on behalf of the debtor, City of Detroit.  I4

got involved in this matter about three weeks ago, and my5

partner, Mr. LaPlante, at that time told me, "Well, this is6

sort of litigation light, this bankruptcy litigation." 7

Judge, I haven't seen anything light about this over the last8

three weeks, and I thank you for reading all the paper we've9

submitted.10

Macomb's claim, we submit, is woefully weak, and I11

agree with virtually nothing they said, but I would like to12

start off with a timeline because I think that's important13

for our arguments.  In August 2004 the 15 Mile Road sewer14

collapsed.  Nine months later, March 2005, the repairs were15

completed.  In 2005 and 2006, the city allocated the full16

cost of those repairs to Macomb.  In March 2006, Macomb filed17

a petition before Judge Feikens charging that allocation and18

also discussing costs that were incurred.  In the summer of19

2006, the parties started negotiating a potential resolution20

of their claims against each other.  Late summer, early fall21

2006, according to Mr. Hupp, Macomb's attorney, a tentative22

settlement was reached between Mercado and Marrocco as to the23

cost of the 15 Mile Road repairs.24

In March 2007, Judge Feikens issued an opinion25
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deciding for Detroit saying Macomb was responsible for all1

the repairs, and that scuttled that tentative decision that2

Macomb and Detroit reached, so they had to start all over.3

In the spring of 2008, Feikens arranged for a4

facilitation.  Judge Feikens arranged for a facilitation5

before Mr. O'Brien, and settlement discussions were commenced6

spring 2008 for the resolution of all complaints in the sale7

of the Macomb Interceptor system from Detroit to Macomb.8

In June -- and this is an important date -- June9

2008 Mercado resigns.  He's gone by June 2008.  According to10

Attorney Hupp, Mr. Mercado wasn't a part of the negotiations11

that eventually resulted in the sale.12

May 2009 the global settlement agreement was entered13

into, and that agreement specifically resolved all disputes,14

all disputes related to the costs for repairs of the15

interceptor system.16

A year, four months later, September 2010, the17

acquisition agreement was entered into.  Under that18

agreement, the system is sold to Macomb, and the parties19

waived and released all claims regarding the costs of the20

sewer collapse and any other projects.  The settlement and21

the release agreement was separately entered into at that22

time.  Three months after that, 12-2010, Kilpatrick and23

Ferguson were indicted along with others.24

First, I want to talk about MIDD's fraud claims. 25
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They fail as a factual proposition, number one.  MIDD bases1

its fraud claims on two contingents.  First, according to2

MIDD, Mr. Mercado on more than one occasion told Mr. Marrocco3

that the 1368 repair costs were fair and accurate.  1368 was4

the sewer system -- was the number of the contract for the5

sewer system that collapsed, so that's number one. 6

Representations from Mercado to Marrocco that the repair7

costs were fair and accurate, and Marrocco said Mercado told8

him this on more than one occasion.9

Secondly, they say that the city knew that the FBI10

and U.S. Attorney were investigating 1368 excessive charges,11

and Detroit violated at least the acquisition agreement, and12

they say the letter of intent as well, by not apprising13

Macomb prior to the September 2010 closing on the acquisition14

agreement that this investigation was proceeding forward.15

There are four witnesses that negotiated the deal in16

question.  Those witnesses are all experienced attorneys. 17

For Macomb it was Mr. Misterovich, who was a Macomb employee18

but an attorney as well, and Mr. Hupp, a Bodman attorney19

who's very experienced.  For Detroit the primary negotiators20

were Mr. Jacobs, a Dykema attorney, and Mr. Walter, who's now21

retired, but a very experienced attorney for Detroit.  There22

was some assistance given by a rate consultant, Bart Foster,23

but those were the key guys in the negotiations.  As I24

mentioned, Mercado wasn't a part of the negotiations.  They25

13-53846-swr    Doc 7885-34    Filed 10/08/14    Entered 10/08/14 21:38:19    Page 36 of
 67



37

really started right about the time he left.1

The Detroit witnesses, including the two who2

negotiated, all testified very clearly that the3

reasonableness of the cost for the repair charges was never4

discussed, didn't come up at all.  I asked both Mr. Hupp and5

Mr. Misterovich about that, and they gave testimony which was6

kind of evasive.  Neither of them clearly said that the7

reasonableness of the charges for the repair costs was8

negotiated or discussed during those negotiations.  So what9

does Macomb base its claim on then?  It bases its claim10

almost entirely on the alleged statements made by Mercado to11

Marrocco.  And I examined at some length Mr. Marrocco about12

this.  In fact, there were three separate times it came up. 13

Contrary to what Macomb's attorney says, the first two times14

I clearly pinned the guy down, clearly pinned him down.  It's15

right there in the record.  He said there was all there was. 16

The first time he said, "Well, there was a discussion in17

2007, and Mercado said that the charges for these repairs was18

fair and accurate."  And then there were other discussions,19

but he couldn't recall the date of those nor could he recall20

other details.  Well, later on in the deposition I asked him21

could he recall some of the other details, and that time he22

said, yeah, I can recall two discussions.  There were two23

discussions.  One occurred during 2004 while the repairs were24

being made about six weeks after the collapse.  And I asked25
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about trucks on the scene, and there seemed to be too much1

stuff out there, and were we paying for all that.  Marrocco2

said, "Oh, no, we're not."  And then the next discussion was3

the spring of 2005 when I asked about pretty much the same4

thing, all this cost we're incurring, and Marrocco said,5

"Well, I'm checking everything.  This is a fair and accurate6

cost that's being charged for this system."  I asked him if7

there was any other discussions.  No, that's all there was.8

Then at the close of the deposition, I wanted to9

confirm that he told me that was all there was, that there10

wasn't anything else, and at first he said yes, but then he11

came up with two other discussions.  He said there was a12

discussion in his office where basically Mercado said, "Well,13

if there's any problem, we'll give you a credit," and then he14

said -- didn't say what the time period was.  Then he said15

there was a discussion in Mercado's office where about the16

same thing was said, so one in his office, one in Mercado's17

office, no time frame.  So I had three separate versions of18

the statements, alleged commitments that Mercado made to19

Marrocco.  So I'm waiting, Judge, to try to -- thinking,20

well, what will he say in his declaration because a21

declaration will be filed.  The declaration was filed, and22

there was yet another story, and I would like to pull out23

that declaration.  That was Exhibit 1 to Macomb's brief.  And24

in that declaration, he says something way more specific than25
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anything he ever said in his testimony.  He says that he knew1

Mercado -- paragraph 12 of his declaration, "I knew Mercado2

to be the director of the Detroit Water and Sewerage3

Department at the time that the work on the 15 Mile and Hayes4

Road repair project occurred and, thus, inquired of him5

whether there had been any irregularities on the repair6

project to cause the total charges to exceed 52 million." 7

Paragraph 13, "Mercado responded in the negative and8

represented on behalf of the city that the amounts in Exhibit9

1 in Schedule 3.8 at Exhibit 3, page 48, were legitimately10

incurred and paid," and then he goes on to say, "In reliance11

on these representations, we entered into the contract." 12

We've got a problem with that testimony, Judge.  If you look13

at Schedule 3.8 at Exhibit 3, page 48 -- and, unfortunately,14

I don't think in Macomb's brief they attached all the pages,15

so 48 isn't there, so I have to go to our brief and go to --16

I believe it's Exhibit 20.  No.  Exhibit -- maybe it is17

Exhibit 20.  Exhibit 20 and go to page 48.  I go to Exhibit18

20, page 48, and I don't know if the Court has it.  It says19

"Schedule 3.8" at the top.20

THE COURT:  One moment.  Oh, this is attached to21

your reply brief or your original brief?22

MR. WATSON:  Original brief, Exhibit 20.23

THE COURT:  Do you have a PDF page number for me?24

MR. WATSON:  I really don't.25
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THE COURT:  What's the name of the document?1

MR. WATSON:  It's Schedule 3.8.  It's one of the --2

it's behind -- in Exhibit 20, almost to the end, about three3

or four pages, maybe five pages from the end.  It's a one-4

page document that lists all the charges for the sale of the5

system.6

THE COURT:  Hold on.  I'm getting there.  I have it,7

sir.8

MR. WATSON:  Okay.  If you look at the top, it says9

"Schedule 3.8, Computation of Purchase Price as of June 30,10

2010."  I think the parties admit that Mr. Foster prepared11

this in conjunction with the acquisition agreement.  The12

point, Judge, is this document is a computation which would13

have been made no sooner than June of 2010.  Mr. Mercado left14

the City of Detroit's employ in June 2008, two years before. 15

There is no way this document was discussed by Mercado and16

Marrocco in 2008, so Marrocco's affidavit is just wrong, to17

put it mildly.  Though we have four versions of what18

happened, one of which -- the most specific version which was19

relied on in this courtroom -- that's what they mentioned. 20

They were relying on the stuff in the affidavit -- is just21

dead wrong.  We submit that Marrocco's testimony is not22

credible and should not form the basis of a fraud claim, and23

for that reason alone, their claim should be dismissed.24

They also claim fraud stating that numerous Detroit25
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witnesses who were interviewed by the FBI or the U.S.1

Attorney's Office knew about these excessive costs, and these2

excessive costs were being evaluated, these alleged excessive3

costs.  As a factual matter, all of our witnesses have denied4

that when they were interviewed or when they testified before5

the grand jury the issue of excessive costs even came up. 6

Mr. Latimer was the witness who was interviewed the most.  He7

was interviewed three or four times, testified twice before8

the grand jury.  He was the head of the DWSD contracts and9

grants department.  He said that the investigation from what10

he could tell entailed was focused on whether there was11

favoritism shown by Mr. Ferguson -- to Mr. Ferguson in the12

awarding of contracts.  And specifically he said he was asked13

a lot of questions about the local economic development14

department which could give credit to small businesses and15

Detroit-based businesses, and that credit was used in16

determining who might get contracts.  Mr. Shukla did say when17

he was interviewed 1368 came up, but there was nothing that18

came up about excessive costs.  The city's attorney, Mr.19

Walter, testified that he couldn't recall 1368 even coming20

up, and certainly there was nothing about excessive costs. 21

Not one of our witnesses could remember anything, any22

questions about excessive costs, and most said that 1368 did23

not even come up.24

The other thing they claim in regard to the fraud25
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claim is that, well, the city knew about an investigation,1

and that investigation should have been reported.  The city2

had to disclose that investigation, and I saw that Mr.3

Brilliant in his argument pointed to the letter of intent4

that was attached to the May 2009 settlement agreement.  I5

think we pointed it out in our brief, Judge, that letter of6

intent is not even -- the letter of intent clause he cited is7

not even applicable.8

Too many documents here, but Exhibit 19 to our brief9

is the settlement agreement, and Exhibit D to Exhibit 19 is10

the letter of intent.  Mr. Brilliant referred to paragraph 911

of the letter of intent, the obligations under paragraph 9,12

and says based on paragraph 9 we had to apprise him of any13

claims.  However, looking at paragraph 14 of the letter of14

intent -- perhaps I could read it in appropriate part. 15

Paragraph 14 is binding effect.  "Except for paragraphs 5 and16

10 through 13 hereof, the provisions of which the parties17

acknowledge and agree are legally binding upon them, this18

letter of intent is not contractual in nature and will not19

give rise to any legally binding obligation on the part of20

any of the parties hereto."  Thus, the paragraph they're21

relying on, paragraph 9, isn't binding on the parties, and,22

therefore, the claim could not be premised on paragraph 9.23

The other problem they've got is that none of the24

witnesses who were deposed testified about any information25
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that would necessarily lead to a claim that impacted the1

system.  Under the acquisition agreement, to the extent the2

city had an obligation to report, it only had to report3

claims that conceivably could impact the sale of the system. 4

The investigation, as far as the city was aware, was an5

investigation of Mr. Ferguson, being given advantage in6

getting contracts.  On the 1368 system, Mr. Ferguson didn't7

even have a contract with the city.  His contract was with8

Inland.  He was a subcontractor, and just because Ferguson9

was a subcontractor on 1368 did not mean that the sale to10

Macomb was somehow impacted.11

The bottom line, we feel, Judge, is that all of our12

witnesses, Latimer, Walter, Shukla, had no idea they say from13

the investigation of the FBI and the questions they answered14

of excessive charges, nor did they know that there was any15

potential claim that could impact the system.16

Macomb also says, well, but what about the due17

diligence list.  There's this due diligence list with a lot18

of questions, and Detroit had an obligation to respond to19

that.  Mr. Jacobs in his testimony talked about that.  He20

said, "Well, I hadn't seen the list.  We think it was21

something that was created by Mr. Hupp, Macomb's attorney,22

probably as hearsay, but we've agreed that it could be23

admitted," but that list, that due diligence list, came up in24

Mr. Hupp's deposition.  It was made an exhibit to his25
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deposition, Exhibit 7 to his deposition.  And in the1

deposition actually Macomb questioned him about this due2

diligence list and asked him about three questions, 29, 30,3

and 32, which Mr. Brilliant, in effect, covered as he was4

arguing the matter.  And so I followed up with him, and I5

asked him did he -- was he aware of any misstatement by6

Detroit in answering those three questions when they gave to7

him their answers.  He admitted that he was not aware of any8

of the responses being wrong when they were made by Detroit,9

so he's admitted that, as far as he's concerned, he can't say10

when Detroit made these representations that any of them were11

wrong.12

Based on that, we submit as a factual matter Macomb13

has not proven fraud.  A fraud claim has to be proven with14

specificity, concrete evidence.  There's nothing here even15

approaching fraud that they've proven on this record.16

Next, I want to move to damages.  The first point we17

would like to -- I would like to discuss is MIDD's reliance18

on the Kilpatrick jury verdict in the complaint filed by19

Detroit.  As far as the jury verdict, they rely on the20

indictment allegations which indicate that Detroit overpaid21

Ferguson by $23.7 million.  That's what the indictment said. 22

The jury -- under the jury verdict, Ferguson was found guilty23

of extortion, meaning that he got some work improperly,24

probably at the expense of other contractors, but the25
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extortion jury verdict doesn't mention anything about the1

$23.7 million, and it doesn't establish that there was a2

$23.7 million overpayment.  It doesn't even establish that3

Ferguson did not do the work, and it doesn't establish that4

Ferguson overcharged or anyone else overcharged for the work5

they did.6

There's also some confusion I would like to7

straighten out now about that $23.7 million and 1368.  13688

was a regular contract at DWSD for $50 million, a unit price9

contract given to Inland.  That means for the lining work and10

point repair work Inland would do in working on sewers, they11

would pay -- be paid a certain amount per unit of work they12

did.  That contract was for $50 million.  There was an13

amendment to that contract for $10 million, which brought it14

up to 60 million.  Ferguson was an Inland subcontractor on15

that contract.  Now, when the collapse occurred -- and that16

was an emergency -- the City of Detroit couldn't wait four or17

five months to go through the regular process and get another18

contract.  They had to do it on an emergency basis.  Macomb19

tries to make a lot out of that, but you couldn't follow the20

regular practice to do this.  And Judge Feikens had given21

Mayor Kilpatrick authority to enter into contracts to do22

things on an emergency basis to get the job done.  So there23

was an emergency contract which was called Amendment 2 to24

1368.  That was 35 million.  Then there was another one,25
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Amendment 3 to 1368, that was 23 million, so 58 million was1

the contract amount for the repairs to the Macomb Interceptor2

system.  There were two other amendments to 1368, 4 was 123

million, 5 was 8 million, so overall 1368 was 138 million, 584

of which was for the emergency sewer repairs.  Of that 585

million on the emergency sewer repairs, we've established6

through the affidavit of Mr. Latimer that Ferguson was paid a7

total of $3,017,000.  The emergency sewer repairs was a --8

the ledge is short here, and I can't keep my notes.  They9

keep slipping off.  The emergency sewer repairs was a huge10

job.  It was an immense project.  The sewer was 11 feet in11

diameter, and there was no way a guy like Ferguson could12

handle most of the costs, so he got the $3 million.  The rest13

of his $20 million was on the other parts of 1368, and14

there's just no evidence that Ferguson didn't earn the $315

million.  In fact, the only person who really knows about the16

repairs that was on the scene every day was Remesh Shukla,17

who ran the operation.  He was there 12 hours a day, seven18

days a week.  He said Inland was not paid for any19

subcontractors unless they submitted certified audited signed20

invoices, and he said there was absolutely no overcharges. 21

That was his testimony.  We don't think Macomb has22

established that there were 23 million of overcharges.  They23

haven't established there were any.24

The testimony of Lyle Winn doesn't help them out. 25
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What Winn did is he took the initial estimate and got 20,0001

pages of documents from Macomb, looked at the estimate and2

said, "Well, gee, that 35 or 33 is too high.  It should be3

28."  And so he said the repairs should have been 28.  It4

cost 54 in total.  The difference is 26.  That's your5

damages.  That analysis is flawed.  Mr. Shukla testified that6

once they got out there, that project was much larger -- a7

much bigger project than they thought it was with the initial8

estimate by NTH.  As I said, NTH was our expert.  NTH helped9

to work out the initial 33 or $35 million estimate.  The10

project was more immense.  Shukla testified that they thought11

they would have to go down 75 feet.  They had to go down 10012

feet.  There was way more water than they thought of.  The13

sinkhole kept growing larger and larger, and my favorite,14

which didn't come out in our brief at all, was to plug that15

sinkhole.  You got two 11-foot in diameter ends that broke16

sort of in the middle.  You got to plug this end.  You got to17

plug that end because you can't do anything until you stop18

that flow, and so first they tried to use a bulkhead.  That19

didn't work on each end.  Then they tried to use sandbags. 20

That didn't work.  So finally -- and this is all in Shukla's21

deposition -- they sunk down 2,000 bags of cement on both22

sides, 2,000 this side, 2,000 that side.  That stopped the23

flow, but then that cement hardened.  They couldn't dynamite24

it out.  They had to pick it out, and so that was an immense25
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cost.  None of these things were taken into account by Winn. 1

He admitted he didn't take anything into account.  He didn't2

even consider the reasons why the costs might have been3

greater.  We don't think his opinion is worth much of4

anything.5

THE COURT:  How do you deal with Macomb's assertion6

that in a legal proceeding -- I can't now recall which one,7

but in a legal proceeding the city itself did assert8

overcharges on this project?9

MR. WATSON:  Probably with a bit of embarrassment,10

Judge, but legally we're right.  What the rule of law11

there -- is there, if you assert something in one case, even12

if it's in a pleading -- and this was in our complaint, the13

initial pleading -- it can't be used against you in another14

case.  We cited that in our brief.  And the fact of the15

matter is after we got into the case and did more analysis of16

what was going on, the 23 or $26 million was too much, and17

the 23 came from Inland -- or came from Macomb.  We just18

incorporated that into our brief, so that doesn't bind us. 19

And based on the discovery in this case, certainly that 2320

million or 26 million is way too much.  In fact, our position21

is that, if anything, Inland underpaid for the system because22

the basic deal was they would pay system debt to purchase it. 23

That system debt was, in effect, 110 million, not 90 million. 24

They negotiated down at least 20 million.25
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I'm talking too long.  I want to mention the merger1

clauses because that's a pretty good legal issue in this2

case.  It's our position that the merger clauses of the3

settlement agreement and the acquisition agreement totally4

refute MIDD's claim.  This is a case in which the settlement5

and then the acquisition agreement were negotiated by four6

experienced attorneys.  Those were the guys doing the7

negotiation, and the agreements reflect exactly what they8

decided upon.  The merger clause in the settlement agreement9

expressly states that it settles any and all claims,10

representations.  It's a very broad merger clause, and it11

also -- the settlement agreement also indicates that it12

settles all claims for the costs of repairs.  It directly13

covers what they're claiming.  All claims for the cost of14

repairs are expressly covered by the settlement agreement,15

and then there's a merger clause saying there's nothing else,16

no other agreements, representations, anything, and this is17

by four experienced attorneys, Bodman and -- a Bodman18

attorney and a Dykema attorney were the two lead attorneys,19

and they're trying to get around that.  We don't think they20

can.  What they try to say is, well, fraudulent inducement21

can get around it.  A fraud can get around it.  Well, in this22

case, it can't.  For both a contract claim and a fraud claim,23

you can't use parol evidence to vary the terms of the24

agreement.  You might be able to use parol evidence for a25
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fact that might impact the agreement or what they're saying,1

we wouldn't have entered into it had we known these facts. 2

In this case, what they're saying, Judge, is that the3

agreement they entered into, which was we'll pay all the4

system debt less credits we negotiate for the purchase of5

this system -- they're trying to make a new agreement.  What6

they're saying is, okay, we'll pay all system debt plus the7

reasonable cost of the repairs for 1368 two and three and8

then take into account credits, and that's the deal.  That's9

not the deal.  That's a new deal.  The deal was you pay the10

debt less credits, and that was it.  Even if the Court is11

inclined to buy their argument that, well, these are just12

some facts which, in effect, defeat the agreement, that13

doesn't work in this case because you can't bring in parol14

evidence if your reliance on the evidence is not reasonable15

and if the evidence directly contrasts the -- or contradicts16

the terms of the merger clause in the agreement.  Here it was17

not justifiable for them to rely on something Mercado18

allegedly told Marrocco years before and before the19

negotiations even started.  Further, it was not reasonable or20

justifiable for Macomb to sign a deal in which they're21

claiming that, well, we knew Detroit had promised that the22

repair costs were reasonable when the deal had an express23

provision that says it totally settles any claims in regard24

to repair costs.  Why would you sign that deal if there's25
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some provision out there or you want a provision or you've1

gotten a promise saying you only pay reasonable costs, not2

the total costs?  It wasn't reasonable, and -- for them to3

rely on the Mercado statements, and that defeats the claim,4

and plus the agreements totally defeat the claim.  Quantum5

meruit -- their claims were quantum meruit.  When there's a6

contract in place, quantum meruit won't lie.  There's a7

contract in place here.8

And, finally, I want to have Ms. Hathaway talk about9

the governmental immunity.  Their fraud claims fail as a10

matter of law because the contract basically covers all the11

fraud claims they assert.  If you're alleging fraud based on12

provisions which are covered by contract, your fraud claims13

cannot lie.  Thank you, your Honor.14

THE COURT:  Thank you, sir.15

MS. HATHAWAY:  Thank you, your Honor.  There's16

some -- I don't completely understand Ms. Badalamenti's17

argument, so I'm afraid I'm going to have to back up a little18

bit.  There is a Michigan statute that provides that the19

governmental entity is immune from tort liability.  She20

talked a little bit about issues about whether or not this21

was a governmental function.  I don't really think there's22

any question that transferring a government asset to another23

government entity is a government function, so the issue24

becomes whether -- what are tort claims and what are contract25
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claims, and we've covered this a little bit in our brief, but1

it's become a little mucked up, so let me just briefly2

indicate a fraud claim involving a contract can only arise if3

there is something external to the contract that creates a4

duty independent of the contract.  They've tried to sort of5

say, well, there's fraud, the contract was a fraud, there was6

fraud in the inducement, but you have to -- you have to back7

up and assess it intellectually.  There's a contract, and8

there's an issue of whether the contract was breached.  There9

are claims extrinsic to the contract, fraud, fraud in the10

inducement, innocent misrepresentation.  Those are all torts,11

and they are extrinsic to the contract.  We've cited an awful12

lot of cases in our brief on point, you know.  The big case13

in Michigan is the Fultz versus Commercial Union, I think it14

is, case, but -- so we have -- clearly all of the fraud parts15

are tort, and they're barred by governmental immunity.16

THE COURT:  So your position is a city can commit17

fraud and not have to pay damages for it?18

MS. HATHAWAY:  They can commit fraud and they cannot19

be sued in tort for it.  You know, it may be unfair.  There's20

case law directly on point.21

THE COURT:  What else is there?22

MS. HATHAWAY:  Contract.  They can still bring a23

contract claim against the city claiming a breach of24

contract, but you cannot -- if, in fact, the contract was25
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breached, you can seek damages.  Now, the case that they1

relied on in their reply brief, this Valentini case, is a2

contract case, and, in fact, I think that Ms. Badalamenti3

even admitted --4

THE COURT:  What do you mean when you say "it's a5

contract case"?6

MS. HATHAWAY:  The case they cite, Valentini, is a7

case brought in contract claiming that they are entitled to8

more money under the contract because of a misunderstanding9

or a misrepresentation of the amount that was due, and in10

that case it was based on the terms of the contract.  If you11

look at Valentini, there is no discussion of governmental12

immunity in the case.  It is a case purely talking about the13

terms of the contract.  I looked, your Honor, and I couldn't14

find any cases where a fraud claim had been allowed against15

any government entity outside of a contract because it is16

barred by governmental immunity.  It may not seem fair, but17

that's what governmental immunity is.  And we actually cited18

cases in our brief that say fraud is still a governmental19

immunity case, so that brings it down to what are their20

contract claims.  And in our brief, I went through what the21

contract claims were in some detail, and --22

THE COURT:  Well, but pause there.  Claimant argues23

that although it's a fraud claim nominally, the damages are24

contract damages because the way they're calculated is what25
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was paid versus what should have been paid under the1

contract.2

MS. HATHAWAY:  And damages is not -- under a3

contract, you can only get economic loss.  That is true.  But4

the issue about whether or not it's within the contract or5

without the contract, outside of the contract to which6

governmental immunity applied would be duty.  It's not7

damages.  It's duty.  And if you look at the Fultz case or8

Hart or Rinaldo, the threshold inquiry is whether plaintiff's9

allegations of a violation of a legal duty, separate and10

distinct from the contract obligation.  They allege there is11

a -- there is an obligation outside of the contract not to12

commit fraud.  Outside the contract it's a tort.  If it's13

inside the contract, it's not barred by governmental14

immunity.  So their contract claims aren't barred by15

governmental immunity, but their allegations of fraud, fraud16

in the inducement, all of those things are barred by17

governmental immunity because they are extrinsic to the18

contract and set up by a duty outside of the contract, and19

it's a duty issue, not a damages issue.  It is true in20

contract you can only get your economic loss, whereas in tort21

theoretically you can get other things, but that's not what22

sets it in and out of the contract.  It's the duty, and the23

duty --24

THE COURT:  Well, in this case, didn't the city25
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represent in a contract context that there were no such1

investigations, as the claimant asserts, which gave rise to2

its claim?3

MS. HATHAWAY:  No.  What they cite is the letter of4

intent that was signed long ago -- well, actually, to tell5

you the truth, your Honor, we've never found a signed copy. 6

I don't think anybody has found a signed copy.  The letter of7

intent has that statement in it, but, as Mr. Watson8

indicated, the letter of intent itself says that these are9

not binding provisions, so it's -- the letter of intent is --10

THE COURT:  Well, what's the point if it's not11

binding?12

MS. HATHAWAY:  Because it was intent that was later13

put into a settlement agreement and later put into an14

acquisition agreement.  The letter of intent here, an15

unsigned letter of intent that contains a provision that says16

it doesn't survive after the expiration of the letter of17

intent can't be used to void or increase what's in the18

settlement agreement and what is in the acquisition19

agreement, both of which contain specific statements that20

there are no other integration clauses and statements that21

there are no other statements outside of it and, you know,22

the settlement agreement relating the rates which was all,23

you know -- specifically says -- and this was entered into24

after all of that -- Detroit and Macomb waive and release any25
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claims with regard to the following matters:  the cost of all1

projects and contracts shown on 3.8 to the MIDD agreement --2

that's what we're talking about here -- and the calculation3

of all credits, charges, and adjustments set forth in that4

schedule.5

THE COURT:  And your contention is that waives a6

concealed fraud claim?7

MS. HATHAWAY:  Concealed fraud claim is a -- a8

concealed fraud claim is a tort, but, yes, there was nothing9

in the settlement agreement.  There was nothing in the10

acquisition agreement that said that there were no11

investigations.  And remember the --12

THE COURT:  That's a different question.  Your13

argument is that what you just read me waives a concealed14

fraud claim.15

MS. HATHAWAY:  It waives all claims.16

THE COURT:  So the answer to my question is yes?17

MS. HATHAWAY:  Yes.  There were two other releases,18

and --19

THE COURT:  All right.  I can give you one more20

minute.21

MS. HATHAWAY:  No.  I'm essentially done.22

THE COURT:  Oh, all right.23

MS. HATHAWAY:  There were two other releases as24

well.  Mr. Watson may have something to add.25
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MR. MONTGOMERY:  I believe that I would have1

something, yes.2

MR. WATSON:  Yeah, yeah.3

THE COURT:  Time is up.4

MR. MONTGOMERY:  Forty-five minutes up, your Honor?5

THE COURT:  It is.  In fact, Mr. Montgomery, I have6

to ask you why you're here at all.7

MR. MONTGOMERY:  Oh, yes, your Honor, of course.8

THE COURT:  I can't help but feel some distress that9

the city is paying for two sets of lawyers to defend this10

claim or --11

MR. MONTGOMERY:  Well, your Honor --12

THE COURT:  -- defend this objection to claim.13

MR. MONTGOMERY:  Of course.  Your Honor, you may14

recall that when we first appeared on this matter, we said15

the significance of it to us was that we wanted to make sure16

that our issues as retirees in the plan process were not17

unduly affected by what we thought was a false and18

inappropriate claim that might affect the voting in Class 14. 19

That was the reason why we were joining the objection on20

behalf of the city.  We continue to believe that that is a21

potentially material issue.  We won't know if we were right22

or we were wrong until next Monday, but that is why this23

assertion of a $26 million claim is potentially quite24

important to the way issues of both best interest and unfair25
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discrimination are fought.1

THE COURT:  Fair enough, but isn't it the fact that2

your briefs raise virtually identical issues?3

MR. MONTGOMERY:  Actually, if you will recall, your4

Honor, Macomb protested that we were being more aggressive on5

the res judicata issue than the city was.  In fact, were I be6

arguing in front of you, I would be arguing the gates, not7

the evidence, that I believe block Macomb from being able to8

go forward, and so, your Honor, just in extreme summary form,9

we think that if you look at the transcript of the hearing10

before Judge Feikens in which the settlement was announced,11

it is perfectly clear from that settlement that the cost of12

repairs was part of the 2009 settlement; that both13

experienced counsel was there and experienced clients were14

there.  It was not just an interest issue.  It was a cost of15

repair issue.  There's two settlement agreements and a16

determination by Judge Cleland that any damages that might17

arise out of these facts and circumstances were speculative,18

and we think that was concluded by -- or conclusively proven19

by the use of their expert witness, who didn't rely on his20

own work, who was forced to concede that he didn't know the21

competing facts and circumstances that might give rise to a22

different conclusion, and, therefore, your Honor, we think23

everything boils down to the narrow question, since the24

contracts block the basic claims, whether or not a fraud25
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claim can survive a governmental immunity assertion where the1

basic business that was being undertaken was one of operating2

a utility.  It wasn't the commission of the fraud that was3

the business just like the Blackwell case, your Honor, you4

know.  You can hire somebody.  Whether you fail to disclose5

city finances in an improper manner, you're still barred by6

governmental immunity because the community was entitled to7

hire you as a governmental function.  So, your Honor, in the8

shortest form, that is what I would have said in more words,9

and I think --10

THE COURT:  All right.  Thank you.11

MR. MONTGOMERY:  Thank you.12

MR. BRILLIANT:  Your Honor, we just have a very13

short amount in rebuttal.  Ms. Badalamenti will have some14

issues as well.  I'm just going to tick off some things15

pretty quickly.  I think generally, your Honor, the city's16

argument is just, you know, too cute by half, you know, all17

across the board starting with respect to the Marrocco, you18

know, testimony.  As I said, you know, in our opening, your19

Honor should look at it.  There's nothing inconsistent.  With20

respect to the particular paragraph that -- you know, that21

counsel complains about, he's just basically taking it out22

of -- you know, out of context.  You know, I suspect, your23

Honor, this is what happens when you do a declaration that's24

written by lawyers.  All he says -- he's not saying that --25
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he's not saying that he reviewed the schedule that was1

created in 2010 with Mr. Mercado and that Mr. Mercado agreed2

to it.  What he says is Mercado responded in the negative and3

represented on behalf of the city that the amounts that are4

in Exhibit 1 -- that the amount, the amount that they paid,5

you know, as being, you know -- you know -- you know, the6

amount for the costs were legitimately incurred and paid, so7

it's not that this somehow dates the -- you know, the -- you8

know, the conversation after the schedule was met.  All he9

was saying was that that amount that showed up in --10

ultimately showed up in the schedule was represented by Mr.11

Mercado as being legitimate.12

Your Honor, you know, the issue with respect to the13

letter of intent, you know, they say, you know, well, it14

wasn't binding on them.  As your Honor points out, well, then15

what was the purpose for it?  Of course they had this16

obligation during the diligence period to provide the17

information.  They didn't.  Even if, you know, their view is18

that they weren't required to do it, that just falls into a19

different category of -- you know, of fraud under Michigan20

law, and it just becomes silent fraud.  When you know that21

the other party is interested in the information, that they22

view it as material, and you don't fully, you know, disclose23

it, you're still liable as if you, you know, made a24

fraudulent, you know, statement, so it doesn't really -- you25
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know, their difference is without, you know, any legal1

significance.2

With respect to the diligence checklist that Mr.3

Hupp pointed out, they say that it's hearsay.  It's not4

hearsay, Judge.  We're not giving it to you for the proof of5

what's asserted as being true.  We know it's not true. 6

That's the point.  We're giving it to you to show that they7

made a misrepresentation here, so it's not being offered for8

purposes of whether or not Mr. Jacobs and Mr. Walter were9

telling the truth when they said this.  It's being offered10

for the fact that this is what they told us, that it's the11

representation, you know, that they made is clearly not12

hearsay and should be given the weight that it's entitled to.13

As for the issue of Mr. Hupp saying that -- you14

know, that he wasn't aware at the time that they made15

representations that they made any wrongful representations,16

well, of course, that's right.  If we would have known that17

they were misrepresenting the fact that there were, you know,18

overcharges or, you know, that there wasn't a governmental19

investigation, the deal wouldn't have closed.  And the fact20

that he doesn't know today whether or not there were any21

misrepresentations is the fact that he's not the counsel22

that's involved in investigating and prosecuting, you know,23

these issues.24

Now, your Honor, the best one is this issue about25
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the case that takes place next door in front of Judge1

Cleland.  Now, counsel tells you, well, things have changed. 2

Well, your Honor, I ask you to take judicial notice and go on3

the docket sheet, and what you're going to find out is that4

case is still ongoing.  It hasn't ended.  Certain parties5

have settled and given, you know, the city, you know, notes6

and -- you know, and money, which they're keeping even7

though, you know -- you know, basically double -- getting8

double paid, but more importantly, the case is ongoing.  And9

has counsel filed an amended complaint to say they no longer10

believe these things or anything of that sort?  No.  He's11

still moving forward with the same pleadings, and he's making12

exact contradictory arguments to the arguments that he's13

making, you know, here today in front of your Honor.14

Now, again, they say, well, you know -- you know, in15

order for it to be, you know, legally -- you can say whatever16

you want in one case and something different in another case,17

but that's not quite right, you know.  Rule 11 applies.18

There's good faith obligations to the various courts.  More19

importantly than that, judicial estoppel prohibits you from20

staying in one court and getting some kind of advantage. 21

Here they filed a motion to intervene in the case based upon,22

you know, this complaint.  They were successful in that. 23

Maybe it creates judicial estoppel.  Maybe it doesn't.  But24

the point is, your Honor, because we're only at a summary25
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hearing here, it just shows that we have a likelihood of1

success here on this issue because they are in another court2

making representations to another court against other third3

parties.  They're continuing to do it, and they're asserting4

the very opposite of what they're saying, you know, here5

today.6

Your Honor, you know, I would just ask you to read7

these cases about the integration.  I guess the one case I8

would say that may be of particular interest to you is the --9

I think it's pronounced Abbo case.  I'm not going to waste a10

lot of your time here.  I hope your Honor would read it. 11

But, you know, what's interesting here, party says, "You want12

to buy this property?  It's got five" -- you know, five -- I13

think it's five acres of lakefront property, sign a contract,14

contract doesn't, you know, require that it be, you know,15

lakefront property, sign the agreement, close the16

transaction.  He then finds out that he doesn't have five17

acres of lakefront property.  It was misrepresented to him. 18

He sues for fraud.  They say, "Whoa, you got a merger19

integration agreement," only representations contained in the20

agreement, didn't represent, you know, that it's got five21

pages -- five acres of lakefront property in the actual22

purchase agreement.  Court below throws out the case, goes up23

to the Michigan appellate court.  The Michigan appellate24

court says this is ridiculous.  The person was given a25
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representation as to what he was -- what he was -- what he1

was buying.  Turned out to be false.  Therefore, it was2

fraudulent in the inducement.  The merger clause does not,3

you know, bar him from bringing a claim even though that4

representation wasn't in the -- you know, wasn't in the case. 5

This whole concept that they raise about, you know -- you6

know, reasonable notice makes no sense.7

The reason, your Honor, I started you in -- when I8

talked about their complaint with the issue of what it is9

that they were intervening on -- and I don't know if your10

Honor remembers, but it basically said that they were11

intervening on, you know, the sewer contract with respect to12

items two and three, amendments two and three, you know.  And13

the reason I did that was because now they say, oh, you know,14

all the damage claims, all this other stuff, involved the15

other part of the contract.  Well, that's just not right,16

your Honor.  You know, the -- you know, the issue here is17

with respect to, you know, the alleged 23 million with18

respect to two and three.19

Your Honor, you know, they breached the contract. 20

They acted in bad -- undoubtedly acted in bad faith.  They21

knew about the investigation.  They knew it was relevant to22

DWSD.  They didn't disclose it.  They contractually agreed to23

disclose these types of things.  They misrepresented the fact24

that there weren't claims against subcontractors.  Mr.25
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Marrocco's testimony is basically unrefuted.  Nobody says1

that he didn't have this conversation, you know, with Mr.2

Mercado nor could they other than, you know, Mr. Mercado, who3

we would have had testify here today if he wasn't,4

unfortunately, you know, unavailable as he is no longer in5

prison, but he's in a halfway house and has, you know -- you6

know, left the state and we were not able to subpoena him. 7

But the bottom line here is, your Honor, what the city, you8

know, did was wrong, you know.  You know, the good news is,9

you know, the wrongdoers are gone, but, you know, their10

actions cost other parties significant amount of money which11

needs to be -- needs to be recouped and should be, you know,12

compensated.  And what's really, in my mind, you know, most13

upsetting about this situation is although the wrongdoers,14

you know, seem to be gone, the people that are still there,15

you know, try to justify everything that happened and to16

pretend that, you know, what was done, you know, wasn't wrong17

and didn't take advantage of people in an unlawful, you know,18

and fraudulent manner.  I think Ms. Badalamenti has a few19

quick comments, and then we'll be done, your Honor.  No, your20

Honor.  Actually, she says that we're done.  We thank you --21

THE COURT:  Okay.22

MR. BRILLIANT:  -- your Honor, for, you know,23

your --24

THE COURT:  Right.25
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MR. BRILLIANT:  -- diligence to this and --1

MS. BADALAMENTI:  Thank you, Judge.2

THE COURT:  Okay.  My intent is to give you an3

estimate of the claim, little more, and to do that at4

Monday's status conference at ten o'clock.  All right.  So we5

will continue this matter until then.6

MR. BRILLIANT:  Thank you, your Honor.7

(Proceedings concluded at 12:46 p.m.)8
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